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Question of Gubernatorial Immunity of a chief executive from arrest. based on citation of 
the ancient maxim that “the king can do no wrong,” 


he held that the maxim refers solely to the “man- 
ner in which the official acts of the king are to be 


iter ting Stilo! ol i Governor's im- 


during his term 


rging offenses 


; considered when construed and applied,” and has 
he assumed 


: no application in Illinois or to the case at bar. 
ceedings which , er ; nei , 
- Counsel, appearing as amici curiae, had arguec 
or Len Small, of Pl aller ee a ee 
that as the state constitution provided for impeach- 





and jury on , 
1g the Gover- ‘ment ot the Governor, there could be no other 
‘surer, with em- Punishment, citing the maxim “expressio unius est 
ezzling $500, stat inds, conspiring to de exclusio alterius.” Judge Smith replied that the 
cai ie thine ot @ 1.000. a mbezzling, jointly constitution exempted senators and representatives 
vith, i inumtanens erase Stediian slee . caenee from arrest during a session, and also members of 


tate treasurer, a! ! 10n Curtis, $700,000 of 
terest on publ Is The basi f the indict- 


the militia at certain times, save for certain offenses, 
and made no similar provision tor the Governor. 
ents is the charge that state funds were unlaw Applying the same maxim, it followed that the Gov- 
ernor was not exempt. 


fully lent and that t creat a f the interest — z F ‘ 
Judge Smith further pointed out that impeach- 


nereon Was 
When the dictment » returned Governor 
assumed the position that he could not be 


ment was for misfeasance or malfeasance in office 
and for removal from office; and that the constitu- 
tion further provided that “the party, whether con- 
victed or acquitted, shall nevertheless, be liable 


term of office 
rest would be to 


executive and tO prosecution, trial, judgment and punishment ac 


Circuit Judge cording to law.” This quotation he declared to be 


to adopt this @ direct declaration that an executive may be prose 


cuted whether in or out of office. The vice of the 
contention, he held, lay in assuming that impeach- 
ment was a punishment for crime, when it was not 
a criminal proceeding at all, but only a procedure 
to remove from office for misconduct while in office 
having no relation to an offense committed outside 
the office, and was so considered by the constitu- 


duty of the 





ias and of the 
fter considerable delay, 
nd even me t f tl right of the Governor 
order out the 1 1 to prot he executive 
epartment against ial “usurpation,” Governor 
mall finaily submitted to « at Springfield and tional convention. 
ive bond, recording at the same time his protest Moreover, in the convention which framed the 
gainst the entire proceeding constitution of 1870, an amendment prohibiting 
Judge Smith’s nion on tl question of prosecution until after the expiration of the term 
ibernatorial im1 ty turned largely on the con of office had been expressly rejected—a clear indi 
truction of sp pI ions of the Illinois’ cation of the constitutional intent. He added that if 





nstitution in 1 road issue of the exemption the prosecution in this case should be delayed until 
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the end of Governor Small’s term, the statute of 
limitations would apply and there could then be 
no further proceeding 

Referring to the argument that arrest would 
constitute an attempt on the part of the judicial de- 
partment to interfere with a co-ordinate department 
of the state government, he held there was no at 
tempt by the judicial or legislative department to 
infringe on the rights of the executive. “This pro 
vision of the constitution,” he said, “relates wholly 
to the department of the government and not to the 
individuals who may be engaged in performing the 
duties or exercising the powers of the department, 
unless the interference be in effect in some manner 
the exercise of the powers or the performance of 
the duties of the department. . . . The law has 
made full provision for officials who shall perform 
the duties of the department, and if one individual 
cannot perform the duties another can. Interfering 
with the official in his private capacity for some 
act or offense disconnected with official duties is 
not one department interfering with another.” 

The argument that prosecution would be con 
trary to public policy was met by the reply that 
the constitution and the legislative department, not 
the judiciary, declared public policy and he had 
found no warrant in constitution or laws for the 
view of public policy contended for by counsel. As 
to the intimation that the Governor could use the 
militia to protect himself, the court pointed out 
that the executive could only call out the militia to 
execute the laws, suppress insurrection and repel 
invasion; and added that it was hardly likely a 
Governor could call on it to help resist the execu 
tion of the laws or that the militia would respond 
to a call for such a purpose. 

The question of gubernatorial immunity will, 
of course, be raised in any further proceedings that 
may be taken. 


The Legal Entente Cordiale 


The Texas Bar Association followed the ex- 
ample of the American Bar Association in promot- 
ing an international legal entente cordiale when 
it invited Justice Benito Flores, of the Supreme 
Court of Mexico, to deliver an address at its re 
cent meeting. His address on the Mexican con 
stitutional “writ of Amparo” .appears in this issue 
American lawyers will doubtless find interest in the 
following details of a distinguished legal career 
across the border: 

Justice Flores was born in Fuente, Coahuila, 
Mexico, March 21, 1868 He opened his first 
law office in the City of Piedras Negras opposite 
Eagle Pass, Texas, and built up a large practice 
Later he accepted appointment as judge of the dis- 
trict court and after several years of service was 
named as one of the Justices of the State Supreme 
Court, in which position he made an excellent 
record. 

In 1902 he resigned from this position and 
opened a law office in the city of Torreon. He was 
immediately retained as counsel for many of the 
large banking, mining and other corporate interests 
in Mexico. For a time he was President of the 
Municipality and his administration was notable 
for various public works and for the impulse it 
gave to popular education. Judge Flores soon after 
spent some time in Europe. He took a course of 


studies at the Inns of Court, London 
iarize himself with the laws of | 
studied -in both France and Belgi 

Upon his return to Mexico 
opened law offices in Mexico (¢ 
sequently he was elected Gover: 
District and, later, one of the Ji 
preme Court by the National ¢ 
continued to serve in that capac 
ent time 


Reduced Fares for Annual Meeting 


Members who expect to attend the annual meet 
of the Association should note carefully the date 
which tickets are on sale in their territory. Thes 
given below. They should also remember to ask fc 
certificate—not a receipt—at time of purchase, and 
present it to the endorsing officer, W Thomas Kem 
immediately on their arrival at Cincinnati, in order t 
secure a half fare rate on the return trip. Members in 
New England Passenger Association territory 
certain parts of the Trans-Continental Passenger 
sociation territory, in which no far oncession 
made, should read carefully the method by which t 
may secure a reduction. 


Central Passenger Association terri 
23 and 24 and August 27 to September 
extends from Chicago, St. Louis and 
and Pittsburgh, including the territory 
River and extending as far north as tl 
of Michigan, inclusive. 

Trunk Line Association territory, August 
and August 27 to September 2. This cover 
east of Buffalo and Pittsburgh, and north of 
River, but not including the New En 

Southeastern Passenger Associati 
22, 23, 24 and August 27 to September lis covers 
all of the states east of the Mississippi river and south 
of the Ohio and Potomac Rivers. 

Southwestern Passenger Association territory, August 
23, 24 and August 27 to September: from Arkansas 
and Louisiana; and August 22, 23, 24 and August 27 
to 31 from other points. This territory vers Texas 
and other southwestern states west 1 t \ 
River. 

Western Passenger Association terri 
24 and August 27 to September 2, from Illinois, St. 1i 
Hannibal, Mo., and Keokuk, Iowa; also August 22, 23, 24 
and August 27 to 31 from other points in Western Pas- 
senger Association territory. This territory extends from 
Chicago and St. Louis as far west as the eastern boun- 
dary line of California, Nevada, Oregon and Washington 

Trans-Continental Passenger Association territory, 
August 21, 22, 23 and August 26 to 30 from Oregon (ex- 
cept points south of Portland), the entire state of Wash 
ington, and from points on the Great Northern Railway 
located in British Columbia. 

From California and other Pai ; stations 
from which certificate plan concessions are not applicable 
members can avail themselves of round yn 
sale to Chicago and St. Louis, and 
purchase one-way tickets to Cincinnati, at the same time 
asking for a certificate; full information as to detail fares 
and governing conditions can be obt i from Pacific 
Coast ticket agents. 

The Trans-Continental Passenger Association terri- 
tory covers traffic from Pacific Coast 

New England Passenger Association territory, which 
includes the New England States, has no arrangement for 
reduced fares However, members in those States can 
purchase a ticket to the nearest point in. Trunk Line 
Association territory, and there purchase a ticket, on the 
above selling dates, to Cincinnati and secure a certificate 
which, when validated, entitles the holder to half fare on 
the return trip to the point in Trunk Line territory. 

nbers as to 


points 


Ticket agents in New England can advise met 
the best points outside of New England Association ter- 
ritory at which to purchase tickets and secure certihcates 
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EDWARD DOUGLASS WHITE 


Deep Learning, a Robust and Virile Mind and Dogged Tenacity of 
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By Hon. JoHN W. Davis 
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11 and Former Ambassador to Great Britain 


there is an essential unfairness in treating only of 
those opinions which bear his individual name. Mere 
concurrence or dissent may signify many hours of 
arduous toil. Like other mundane things, judicial 
labors should be tested by results, and it is the conclu- 
sion of the judge which should weigh finally in his 
account rather than the language in which it is ex- 
pressed, whether his own or another's. 

Attempting, however, only what is practicable 
within the scope of this paper, it may be noted that of 
the cases which were disposed of during the incum- 
bency of the late Chief Justice, he wrote the opinion 
for the majority in more than seven hundred, and 
filed dissenting opinions in many others. While, if it 
were desired to fix the sum total of his written con- 
tribution, it would be necessary to add the memoran- 
dum opinions delivered per curiam after he assumed 
the Chief Justiceship, nearly all of which were an- 
nounced by himself. The first of his opinions was 
that in the comparatively unimportant case of Sec- 
berger, Collector, v. Castro, 153 U. S. 32, delivered 
on the 16th day of April, 1894, which construed the 
Tariff Act of 1883 as to the duty on tobacco scrap. 
The opinion is noteworthy only for its early exhibi- 
tion of that antithetical or paradoxical method of 
statement which remained so marked a characteristic 
of his literary style. Thus he says, 

We could not hold the scraps or waste to be a manu- 
factured article, unless we said that that which is neither 
manufactured nor partially manufactured was yet a manu- 
factured article 
His last pronouncement was his dissenting opinion 

in Newberry v. United States, delivered on the 2nd 
day of May, 1921. It was his last appearance in the 
Court for his illness was upon him, but those who 
heard him marked the undiminished eloquence and 
force of his delivery, little dreaming that he would 
never fill that chair again. He asserted against the 
majority of his brethren the right of Congress to regu 
late primaries in the States for the nomination of 
candidates for the Senate, expressing his views in the 
terse statement that 

the influence of who is nominated for elective office 

upon the result of the election to fill that office is so 

known of all men that the proposition may be left to de- 
stroy itself by its own statement. 

The difference in topic between the first and the 
last deliverance is in a way symbolic of the rapidity 
with which the political world has moved within the 
last three decades. Not only have these years been 
filled with great and moving events, but they have 
witnessed a flood of Federal statutes wholly un- 


paralleled in number and novel in character, with 
many, perhaps most, of which the late Chief Justice 
was called upon to deal. 

The world of 1894 seems by comparison with that 
of today a quiet if not exactly a humdrum place; and 
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yet in the year following Justice White’s induction, 
the Court was to find itself the center of a political 
After 
long debate, Congress had passed the Income Tax Act 
of August 15, 1894. The challenge of it in the courts 
was immediate, and the circumstances attending the 
decision of the question are still fresh in the public 
mind. In Pollock v. Farmers 1 Trust Co., 157 
U. S. 429, decided on April 8, majority of the 
Court held the levy upon rents or income from real 
estate to be a direct tax and the Act void as to such a 
levy for want of apportionment; the Court was 
equally divided upon the validity of a levy upon in 
come from personal property, or the possible invalid 
ity of any portion of the tax for want of uniformity. 
Justice White dissented in what was not only his first 
dissenting opinion, but his first opinion upon any 
grave constitutional question 

The words with 
permanent value of 
experience,” said he, 


storm as fierce as any that has broken over it. 


oan @ 


1206 . 
I8Y5,a 


opt ns his 


own 


which he opinion have a 
their “My brief judicial 
“has convinced me that the 
custom of filing long dissenting opinions is 
‘more honored in the breach than in the observance.’ 
The only purpose which an elaborate dissent can ac 
complish, if any, is to weaken the effect of the opinion 
of the majority and thus engender want of confidence 
in the conclusions of the court of last resort.” Im 
pressed by the gravity of the occasion, however, he 
proceeded at length to review the earlier decisions, and 
held, Harlan concurring, the income tax to be an 
excise, and the tax on rentals to be at most an in 
direct tax upon land. Never, perhaps, did he write 
with more force or clearness, rising to heights of 
genuine eloquence in asserting the duty of the Court 
to follow established precedents 

A rehearing 


one 


on the points as to 
which the Court was in Justice Jackson 
came from his sick-room to fill the bench, and on the 
20th of May, 1895, the Court, by a vote of five to 
four, held a tax upon the income from personalty to 
be a direct tax also, and void as such for lack of 
apportionment, and the act as an entire and indivisible 
scheme of taxation to be null and void. It was obvious 
that the reargument had affected the views of one of 
the justices who made an equal division possible upon 
the former hearing; but there is good reason for 
thinking that subsequent surmise has been entirely in 
error as to the identity of the justice affected. 

Justice White, with Justices Harlan, Brown and 
Jackson, again registered his dissent. His depth of 
feeling appears in this paragraph: 


was asked u 


| 
equipoise 
| 


The injustice of the conclusion points to the error 
of adopting it. It takes invested wealth and reads it int 
the Constitution as a favored and protected class of prop 
erty, which cannot be taxed without apportionment, whilst 
it leaves the occupation of the minister, the doctor, the 
professor, the lawyer, the inventor, the author, the mer 
chant, the mechanic, and all other forms of industry upon 
which the prosperity of a people must depend, subject 
to taxation without that condition \ rule which works 
out this result, which it seems to me stultifies the Con 
stitution by making it an instrument of the most grievous 
wrong should not be adopted, especially when in order to 
do so, the decisions of this court, the opinions of the law 
writers and publicists, tradition 


practice, and the settled 
policy of the government must be 


overthrown. 

Nothing more vigorous than this was said in all the 
public agitation that followed; and it must have been 
with some glow of personal satisfaction that twenty- 
one years later the then Chief Justice found himself 
writing the opinion in Brushaber v. Union Pacifi 


AMERICAN BAR ASSOCIATION JOURNAL 


Railroad Company, 240 UV. S. 1, holding 
teenth Amendment conferred no power uj 
Congress and that “there is no escape from the « 
clusion that the Amendment was drawn for the 
pose of doing away for the future with prin 
upon which the Pollock case was decided was | 
one of many instances in which 

satisfaction of seeing the views 


new 


dissent become the prevailing law 

One other of the many 
upon matters of taxation is entitled 
as a judicial landmark. This is the cass 
v. Moore, 178 U. S. 41, which dealt 
taxes imposed under the War Revenue 
The tax itself he held to be indirect 
therefore within the constitutional rule tl 
imposts and excises shall be uniforn 
United States”; but with great learning 
logic he showed that the uniformity 
the Constitution is not intrinsic 
that demanded by the phrase “equal and 
the Constitutions of the several states, 
geographical uniformity requiring the 
the same method to be 
United States. In its 
opinion is not excelled, perhaps 
any which he ever wrote; and in it 
the limite of that modesty which always 
his self-appraisal, felt and continued t 
ranted pride. 

It would be impossible within th 
article to tell the story of the Insular ( 
who turns in sequence the pages of De! 
182 U. S., 1; Dooley v. United States 
Dowmes v. Bidwell, 182 U. S. 244; D 
States, 182 U. S. 157; The Diamond 
176; Hawaii v. Mankichi, 190 U 
United States, 195 U. S. 138; and 
United States, 197 U. S. 516, will not 
a vital period of American history but will 
judicial drama of truly Olympian proj 
may be found in these opinions the most | 
tested and continued duel in the life of 
Supreme Court. 

When the Spanish War had resulted in the 
to the United States of Porto Rico and the 
pines, the question of their constitutional 
once arose. It entered immediately into the 
arena, and in the Presidential 1900 
divided with the cry of “Imperialism” political parties 
and their adherents. The discord which it created in 
the judicial forum was no less pronounced. The De 
Lima, Dooley and Bidwell cases { crete 
form the questions whether the Isl: 
after its cession by Spain ceased to be 
try” within the meaning of the existing tariff laws of 
the United States; and secondly, to what extent if at 
all the island fell within the f th 
Constitution, and the requirement that duties, 
and excises should be uniform throughout the 
States. The division of opinion on the court was sharp 
and pronounced 

The first view was that of Mr 
He plowed a lonely furrow and held 
Rico had ceased to be “foreign country” 
meaning of the Dingley Act, yet as to future legisla 
tion (the Foraker Act of April 12, 1900) the uniform 
clause did not apply; that Porto Rico became by the 
cession “territory appurtenant” to the United S 
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in which the opinion written by Justice Day, who 
meanwhile had come upon the bench, held that the 
right of trial by jury was not extended by the Federal 
Constitution, without legislation and of its own force, 
to the Philippine Islands, ceded to the United States 
by Spain, but not incorporated into the United States 
by Congressional action. At last the ranks of the dis- 
sentients were broken, for Justices Peckham, Brewer 
and the Chief Justice concurred, 

simply because of the decision in Hawaii v. Man- 

kichi. That case was decided by the concurring views of 

a majority of this court, and although I did not and do 

not (Peckham, J.) concur in those views, yet the case is 

authority for the result arrived at in the case now before 
us. 
But care was taken in this dissenting opinion to deny 
the binding force of Downes v. Bidwell. Harlan alone 
was left to dissent outright, which he did with his 
usual vigor. 

Finally, in Rasmussen v. United States, the ques- 
tion arose with reference to Alaska, and at last Justice 
White, writing for a clear majority of the court, was 
able to repeat with authority the views he had all along 
maintained. Turning, however, upon his erstwhile 
ally, Justice Brown, he declared his suggestion that the 
Constitution did not apply to a territory, even though 
incorporated, prior to its being organized, to be un- 
sound and in irreconcilable conflict with the Constitu- 
tion. This provoked an aggrieved rejoinder from 
Justice Brown, concluding with an expression of 

regret that the disputed doctrine of incorporation 

should have been made the mainstay of the opinion of 
the court, when the case might so easily have been dis 
posed of upon grounds which would have evoked no 
utterance of disapproval. 
The only other discordant voice was that of Justice 
Harlan, who, although concurring in the instant result, 
nailed his colors to the mast on the main question and 
went down fighting to the last. Years later, in speak- 
ing of the controversy, Chief Justice White evidenced 
the depth of his conviction by the remark, “Why, sir, 
if we had not decided as we did, this country would 
have been less than a nation!” 

Another instance among several in which the dis- 
senting views of Justice White ultimately became the 
judgment of the majority of the court comes at once 
to mind. The Sherman Law was in its infancy when 
he went upon the court. The case of United States v. 
E. C. Knight Co., 156 U. S. 1, was argued and decided 
during his first year of service, but in the debate be- 
tween Chief Justice Fuller, who wrote the opinion of 
the court, and Justice Harlan, who dissented, White 
does not appear. His views as to the scope and pur- 
pose of the law. were first put forward in United 
States v. Trans-Missouri Freight Association, 166 
U. S. 290. Speaking through Justice Peckham, the 
majority of the court held it judicial legislation to 
construe the act as relating only to contracts in un 
reasonable restraint of trade; but White, for a minor- 
ity composed of Field, Gray, Shiras and himself, an- 
nounced and defended the “rule of reason,” think- 
ing it 

impossible to construe the words “restraint of trade 

used in the act in any other sense than as excluding 

reasonable contracts. The remedy intended to be accom- 
plished by the Act of Congress was to shield against the 
danger of contract or combination by the few against the 
interest of the many and to the detriment of freedom. 

The construction now given, I think, strikes down the 

interest of the many to the advantage and benefit of the 
few. The construction which reads the rule of 
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was an attitude which he and Justice Harlan 
more found themselves in sturdy opposition, and 
-+h with their customary tenacity each was to main- 
to the end. Justice White preserved his position by 


ng a dissent in the subsequent case of U. S. v. 
t Traffic Association, 171 U. S. 259, as also in 
Northern Securities Case, 193 U. S. 197; but it 


not until he become Chief Justice and the 
Standard Oil and Tobacco cases were reached that he 
; called upon to deliver the opinion of the Court in 
anti-trust case. The opportunity had come to re- 

w the entire argument, and this time he carried a 
ijority of the court with him in laying down as the 


le for its action 


the rule of reason guided by the established law and 
the plain duty to enforce the prohibitions of the act 

nd thus the public policy which its restrictions were 
viously enacted to subserve 

hose who were present in the courtroom when 

ese memorable decisions were handed down will not 


savage vehemence with which 
unced his disagreement; but 
his dissent in the Tobacco case 
e victory was with White. 
task to summarize all the deci- 
late Chief Justice in the field 
The Interstate Commerce 

w antedated his appointment 

but a few years, and after them came crowding upon 
he statute book all that flood of laws, like the Food & 
Drug Act, the White Slave Traffic Act, and the Harri- 
son Anti-Narcotic Act, which mark a new era in the 
lomain of Federal activity. Nor was he wholly with- 
ut responsibility for their coming, for he was with 
e majority, and with Harlan, who spoke for it in 
the Lottery Case, 188 U. S. 321, which opened to 
ongress a new storehouse of power, and deserves to 
rank in its far-reaching effect second only to Gibbons 

Ogden. 
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wrote the opinion of the court in 
United States v. 
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the mistaken and bal 
not power, is the criter 
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n the Second Commodities Clause Case, 
Lehigh Valley Railroad Company; in 
mployers Liability Cases, 207 U. S. 463, in which, 
ilthough the Act itself was found defective, the power 
f Congress to regulate the relation of master and 
ervant on the railroads was sustained; in the /nter- 
nountain Rate Cases, 234 U. S. 476; and in Wilson 
New, 243 U. S. 332, involving the Adamson Eight 
Hour Law. The dramatic circumstances surrounding 
the passage of that act, the impending threat of a 
general strike upon all the railroads, and the impasse 
which had been reached in the negotiations to avert it, 
nade the case one of wide-spread interest. It was not 
y accident that occasion was taken in the opinion to 
eclare that 


nceeption that inconvenience, 
by which to test the constitu- 


United States 
the First 
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action to agree with others to leave upon the same condi- 
tion, such rights are necessarily subject to limitation when 
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lic interest and as to which the power to regulate com- 

merce possessed by Congress applies. 

It was a deliberate suggestion of the power which lay 
in Congress to prevent a recurrence of the crisis, and 
an opening warning to the contending parties. 

He seized the moment also to file a caveat against 
the over-extension of the doctrine of the Lottery ces~ 
by saying: 

The powers possessed by government to deal with a 
subject are neither inordinately enlarged nor greatly 
dwarfed because the power to regulate interstate com- 
merce applies. This is illustrated by the difference be- 
tween the much greater power of regulation which may 
be exerted as to liquor and that which may be exercised 
as to flour, dry-goods and other commodities. It is shown 
by the settled doctrine sustaining the right by regulation 
absolutely to prohibit lottery tickets, and by the obvious 
consideration that such right to prohibit could not be 
applied to pig iron, steel rails or most of the vast body of 
commodities. 

So one can read in his decisions the history of the 
long fight for Federal legislation against intoxicating 
liquors. It was he who wrote the opinions of the court 
in Rhodes v. lowa, 170 U. S., 412; Vance v. Vander- 
cook, 170 U. S. 438; and American Express Co. v. 
Towa, 196 U-S. 133, dealing with things as they stood 
after the passage of the Wilson Act, which was aimed 
at the “original package” decisions. He jit was again 
who pronounced the judgment in James Clark Distill- 
ing Co. v. Western Maryland Railroad, 242 U. S. 311, 
sustaining the Webb-Kenyon Act, and affirming the 
power of Congress to adopt as its own regulation the 
standard of lawfulness fixed by the legislation of the 
several states. And when the Eighteenth Amendment 
had arrived and was before the Court in Rhode Island 
v. Palmer, 253 U. S. 350, he was not content with the 
brief opinion rendered by his colleagues of the ma- 
jority, but wrote a reasoned opinion of his own. 

Space forbids further discussion of individual 
cases, but the mention of a few of those in which he 
wrote bears testimony to the catholic character of his 
service. Let there be named, for instance, the leading 
case of Buttfield v. Stranahan, 192 VU. S. 470, settling 
the right to vest large powers in administrative officers ; 
Pacific States Telephone Company v. Oregon, 223 
U. S. 118, concerning the Initiative and Referendum ; 
Guinn v. U. S., 238 U. S. 347, and Myers v. Anderson, 
238 U. S. 368, the Grandfather's Clause cases; Vir- 
ginia v. West Virginia, 241 U. S. 531, in which he 
discussed and defended the power of the court to en- 
force its judgments against a sovereign state; Bank v. 
Fellows, 244 U. S. 416, upholding the Federal Re- 
serve Act; Marshall v. Gordon, 243 U. S. 521, fixing 
the limits of the power of Congress to punish for con- 
tempt; Northern Pacific Railway v. State of North 
Dakota, 250 U. S. 135, discussing the effect of the 
war-time administration of railroads by the Federal 
Government; and the Selective Draft Law cases, 245 
U. S. 366, in which, perhaps not forgeting his own 
taste of war, he speaks of the “supreme and noble 
duty of contributing to the defense of the rights and 
honor of the nation,” and asserts “that the very con- 
ception of a just government and its duty to the citizen 
includes the reciprocal obligation of the citizen to 
render military service in case of need and the right 
to compel it.” 

These expressions exhibit him for what he was— 
an ardent patriot who knew no emotion equal to his 
devotion to his country and her welfare. To use one 
of his own favorite phrases, “it is true to say” that 
no one in all the land rejoiced more entirely than he 
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that the effort to divide the Union ended in failure. 
“My God!” said he once in horror-stricken tones, “My 
God, if we had succeeded!” Singularly enough, too, 
in view of his early history, he was in every fibre of 
his being a nationalist. While he knew and respected 
the boundaries between the Union and the States, as 
he did those between the three grand divisions of 
government, not Marshall himself was more, perhaps 
not even so much, of a thoroughgoing federalist as he. 
Over and over again he recurred to his thesis that the 
United States of America is a nation, and as such 
possesses all the powers necessary to its national exist- 
ence; and he felt it a solemn duty to make sure that 
there was no denial by judicial decision of any power 
necessary in the present, or useful for the future. 

Throughout his entire career, there is evident a deep 
sense of responsibility and an anxious care for the 
ultimate effect of the principles he announced. No one 
would have been quicker than he to shun any invasion 
of the legislative domain; indeed, he was careful time 
and again to repel the suggestion. But he fully real- 
ized the opportunity his great office afforded to shape 
the course of the nation, and he labored consciously 
and deliberately to that end 

The reported volumes give sufficient evidence of 
his lofty statesmanship; of the depth of his learning, 
the sweep of his robust and virile mind, and of the 
dogged tenacity with which he clung to and defended 
his convictions. They exhibit too his love of logical 
processes, his fondness for order in argument as in 
government, and his constant desire to test all of his 
conclusions in the double light of reason and prece- 
dent. But much of the man himself esc apes the printed 
page: the dignity of his judicial bearing, his unfailing 
courtesy to the bar, his patience during argument, the 
swift thrust of his questions, his extraordinary mem- 
ory which rendered fie wholly independent of written 
notes, and in oral deliverance the fluency and beauty of 
his diction and the deep and melodious tones in which 
he spoke—all these are for memory alone. Nor do any 


The Big Bar Meeting 


“Time for the annual meetings of the American 
Bar Association and the Ohio State Bar Association 
in Cincinnati is now less than one month away. 
vations already made indicate a large attendance. 
Many wives and daughters are arranging to accompany 
the members and special arrangements are being made 
for their comfort and entertainment. The best the 
hotels afford will be reserved for them. A _ re- 
ception committee composed of prominent ladies are 
planning entertainment. This committee consists of 
Mrs. George Hoadly, chairman, who will be as- 
sisted by Mesdames Alfred C. Allen, Alfred H. 
Allen, Jonathan H. Allen, John V. Campbell, Rob- 
ert deV. Carroll, Wm. A. Eggers, Frank F. Dins- 
more, Robert E. Freer, Siegfried Geismar, Charles T. 
Greve, Ben L. Heidingsfeld, Smith Hickenlooper, 
Harry M. Hoffheimer, J. R. Holmes, Simeon M. John- 
son, Harry B. Mackoy, Nathaniel Maxwell, Mal- 
colm McAvoy, Albert H. Morrill, Harley J. Morrison, 
Ben B. Nelson, Hugh L. Nichols, Joseph W. O’Hara, 
James H. Perkins, Thomas L. Pogue, John R. Schin 
del, Murray M. Schoemaker, Burton B. Tuttle, Buck 
ner A. Wallingford, Morrison R. Waite, John F. Wins 


Reser- 


books record the simple beauty of his private life, 
gentle kindliness to all around him and the pers: 
modesty which covered him with the cloak that 
true greatness wears. Surely this man did justly, lo 
mercy and walked humbly with his God 

In the nature of things, the labors of a judge 
not attract outside the legal profession the recog 
tion afforded to the more showy displays of the fort 
or the executive chair; but the words he chisels in t 
living rock long outlive the work of other artisans 
It is not too much to say that no man of his gener 
tion left behind him a memorial more lasting than d 
Chief Justice White, nor made deeper his perso 
mark upon the future of the nation. Suited by nature 
and called by fate to a great station, he filled it greatly 
and rests secure in his judicial fame. One 
of him with deep conviction the words in which he 
closed his own eulogy upon his predecessor : 


may repeat 


Mr. Attorney General, the resolutions of our brethret 
of the bar will be made a part of the records of the court 
In making this order the thought comes unbidden to the 
mind that if there be in the future, by either the bencl 
or the bar, a failure to discharge duty because of the want 
of an honest effort to do so, the resolutions will become 
the test of our moral insufficiency and be a relentless in 
strument for our condemnation. But the shadow created 
by these misgivings is at once dispelled by our conviction 
that although the Chief Justice has gone before, yet doth 
he abide with us by his precept and example, which | 
cannot refrain from hoping will be a spiritual beacon 
leading both bench and bar to a perfect dedication of all 
their powers to the complete discharge of their whole 
duty. Ah! in the luminosity afforded by that ex 
ample and precept, and with the benign vision given 
by that faith which is the proof of things unseen, may 
the hope not be indulged in that the res f such a con 
secration to duty will enable us to behold a continued 
righteous administration of justice, a preservation of our 
constitutional government, the ee of all the 
activities of our vast country for the benefit of the whole 
people, the abiding of tranquility and h: appiness in all the 
homes of all our land, and the continued enjoyment by all 
our countrymen of individual liberty restrained from 
license and safeguarded from oppressior 


low, William R. Wood, William Worthington, Misses 
Julie Galvin and Eleanor Gholson. 

‘Among the members of the Men’s Reception 
Committee, are the seven Ohio Supreme Court judges, 
Hons. C. T. Marshall, James G. Johnson, Benson W 
Hough, R. M. Wanamaker, James E. Robinson, 
Thomas A. Jones and Edward S. Matthias.”—Ohi: 
Law Bulletin and Reporter (Aug. | 





An Editor on Lawyers 

“Human society has at times proposed to eliminate 
lawyers from the scheme of life, but in every case it 
has recalled them. Much litigation is carried on but 
people forget, if they ever knew, that lawyers adjust 
and prevent nine controversies where one is brought 
before a court. The work of the bar is an essential 
cement in the edifice of human relations. Without its 
ministrations all order would disappear. Lawyers will 
understand, of course, that the word cement, above. 
is used 1 in a figurative sense. 

“Local lawyers were proud to greet their profes 
sional brethren and the general public joins — them 
in the welcome. The people respect them i 1 spite of 
their pleas, petitions, quidnuncs, judgments, complexi 
ties, decrees, exceptions, writs, injunctions, and pro- 
clivities. Farewell, gentlemen, and c: again.” 
Duluth (Minn.) Herald. 
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NAPOLEON CENTENARY AND ITS LEGAL 
SIGNIFICANCE 


msideration of How Far Bonaparte’s Prophecy That ‘I Will Go Down to History with the 
Code in My Hand” Has Been Realized* 


By CHARLES SUMNER 


LOBINGIER 
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But Napole himself placed a different estimate 

ipon the relative lues of his achievements. Almost 
the close of his life he wrote 
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devoted, as 1s 


At the outset iy be well to inquire just what 
his part was in the ing of the instrument which he 
so fondly called “mon Code Civile.” I believe that a 
careful study of tl bject will convince any impartial 
mind that but for poleon the Code would not have 
been produced—at least at that time 
Earlier Schemes of Codification 
There had, indeed, been several prior attempts in 
that direction. The legal chaos that prevailed in France 
the had engaged the attention of 
Frenchmen for centuries. A single code for 
the whole count is the dream of King Louis XI 
in the fifteenth century, of Dumoulin (1500-66) and 
Brisson in the sixteenth, of Colbert and Lamoignon 
1 of D’Aguesseau if the eigh- 
teenth. The four last named made substantial con- 
tributions toward such a project—Brisson,* by his 
compilation of the Ordinances in force under Henry 
III, Colbert and Lamoignon, through the more cele- 
brated Ordinances® bearing the name of Louis XIV, 
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eminent 


in the seventeenth 
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and D’Aguesseau, whose Ordinances on wills, gifts, 
and entails appeared between 1731 and 1747, and 
“were thorough codifications.’’* 

The States-General of 1560 voted for a code, and 
those of 1576 and 1614 again recommended one, and 
when, on June 17, 1789, that body became the Na- 
tional Assembly and seized the sovereign power, these 
juridical evils of the old régime were among the first 
to be denounced. Everyone recognized their enormity, 
but practical remedies were wanting. The deputies 
all said: “We must have a code,” and after more than 
a year they adopted a resolution calling for “a general 
code of clear and simple laws.” 

But, notwithstanding the fact that nearly one- 
half the membership of the Assemblée Constituante 
was composed of lawyers, nothing further in that 
direction seems to have been accomplished by that 
body. The Constitution of 1791, framed by the same 
Assembly, embodies the promise of a code and the 
short-lived Legislative Assembly of the same year 
dealt with the problem in a feeble way. Its successor, 
the National Convention, which contained very few 
lawyers, took up the subject in 1793, impelled, it is 
thought, by the accumulating mass of new legislation, 
and in July of that year, appointed a committee “to 
replace the chaos of old laws and customs’”’ and or- 
dered it to report a draft within one month. The 
Committee consisted of Cambacérés, probably the 
most learned lawyer in the Convention, Treilhard, 
Berlier, Merlin de Douai, and Thibaudeau, and its 
draft, mainly the work of the first named, as chair- 
man, was presented,’ pursuant to order on August 9. 
But the Convention considered the work “too com- 
plex” and on November third referred it back to the 
Committee to be “simplified.” Nothing more came of 
it, however, nor of a subsequent draft of two hundred 
and ninety-seven brief articles which. Cambacérés 
later presented to the Convention*®; and after a vain 
effort by him to interest the Council of Five Hundred 
in the project, it was allowed to languish for the re- 
mainder of the eighteenth century. 


Napoleon’s Code Commission 


Bonaparte was now first consul, and the victory 
of Marengo gave him leisure for the pursuits of peace. 
More than any man in France he saw that its greatest 


widely used dictionary of law (‘De verborum significatione’), compiled 
a systematic collection of the principal provisions contained in the 
Ordinances in force under Henry III. This prince, ambitious, it was 
said, to rival the glory of such men as Theodosius and Justinian, was 
about to give it royal sanction; but his death in 1589 prevented this. 
Brisson’s work was published after his death under the title of ‘Code 
Henry III.’ Basilica.”—Brissaud, Manuel D’Histoire du Droit Francais, 
3, 346, et seq.. translation in ] Continental Legal History Series, 261. 

5 These included the Civil Procedure Ordinance of 1667, intended 
to expedite and cheapen litigation but which also limited judicial discre- 
tion; the Criminal Ordinance of 1670, really restricted to procedure and 
antiquated in many of its provisions though 1 | “much merit;” 
the Ordinance of Commerce (1673), mainly the work of Jacques Savary, 
a Paris merchant; and the Ordinance of the Marine (1681), a careful 
codification of maritime law. Id., 264-65, 279. 

6 Id., 279. Cf. 269. 
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AND Its SIGNIFICANCE 


five centuries old in France. But it was only the first 
fruits of the codification movement. The Code ot 
Civil Procedure followed in 1806, the Code of Com 
merce in 1807, the Code of Criminal Procedure (In 
struction Criminelle) in 1808, and finally the Code 
Penal in 1810 

Estimates of the Code 


lhe Code Napoleon has never lacked critics, how 

though they are far less conspicuous than for- 

When under discussion before the Tribunate, 

as we have encountered serious and, some 

still grounded opposition, including iter 

alios, two distinguished jurists, Andrieux and Simeon, 

the latter a brother-in-law of Portalis, one of the four 
draftsmen 

rh le Napoleon,” says Brissaud 

in France, by certain political parties 

of the Empire. Those whose ideals 

of the Convention could not help look 

with disdain “ 
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merly 
seen, it 


think, well 
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ing upon th ode 
Outside of I rance it was criticised by some emi 
nent authorities including Savigny who characterized 
its framers as “dilettanti”** and their work as “only 
a mechanical mixture of the Revolution and pre 
Revolution laws not even a logical whole, a formal 
unity that might be logically developed to meet new 
: His main point of attack, 
political and there, as Brissaud well says, 
ism carried him too far.” 


Cases 


however, was 
“his patriot 


Moreover this contemporary criticism was levelled 
chiefly at provisions which, it was charged, were not 
adapted to France, and this the lapse of time has 
largely silenced. Surely the French people have had 
opportunity to judge whether this code is suited to 
them. And surely also no piece of legislation has ever 
acquired such permanence in France. The sentiment 
toward it there is comparable only to the American 
reverence for the lederal Constitution 

\fter more than a century the number of articles 
(2281) in the Code remains the same—a not insig- 
mark of permanence Chere have been 
amendments and modifications averaging about one 
for but their importance is not generally 
recognized 


nificant 


each year 


\t times a general revision has been mooted* but 
as Brissaud 
Up to the present time the idea of a general revision 
seems to find but a cool reception in the world of business 
We must hope that the method of partial amendments 
will suffice for a long time to come 


Savs 


Thus the identity of the Code as a whole is pre 
served intact. It has outlived all the dynasties and 
régimes that waxed and waned in France during the 
nineteenth century. Not even the restored Bourbons 
t appear until 1807. “The Charters of 1814 
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attempted to touch its contents; they merely sought 
to dim the fame of its chief promoter by omitting his 
name and calling it simply the Civil Code—an attempt 
as vain as it was petty 

Recent Criticism 

It has been reserved for a very recent critic®® to 
deny the code any virtue whatever as regards form: 

The only merit in Napoleon’s Code is the fact that by 
legislative fiat it proclaimed one rule of law, where, before 
its enactment, there were half a dozen or more conflicting 
sources of law that might have applied 

He then proceeds to attack the following- estimate 
in a work* of authority: 

The precision detail, in the 
phraseology of the articles, reached a grade which has 
never been surpassed and very rarely equalled. Certainly 
the laws passed in France 1804 cannot bear com- 
parison with the Code from this point of view; in con 
trast, the limpidity of the Code Napoleon becomes strik 
ing. 

These statements, he declares, “are absolutely with 
out foundation” and he endeavors to illustrate his 
claim by inquiring what the code has to say on re 
straint of trade—a subject which in most, if not all, 
legal systems has been largely developed since the code 
was promulgated. But this line of criticism was long 
since answered by Esmein** who pointed out that 
this only proves that it would not foretell the future, 
for most of these questions are concerned with economic 
phenomena and social relations which did not exist at the 
time when it was framed 

The whole subject of industrial relations together 
with those of artificial persons (corporations) insur 
ance, bankruptcy, literary and artistic property, etc 
were in their infancy at the beginning of the nine 
teenth century and Irench writers** have long recog 
nized their absence as a defect. But surely a piece 
of legislation is not to be judged by its treatment of 
questions which were practically non-existent 
it was framed. 

And as to clearness the critic*®® last quoted seems 
to confuse that quality with completeness. The ques 
tion is not whether the Code Napoleon exhausts every 
subject of which it treats but whether such provisions 
as it does contain are intelligibly and succinctly stated 
And on that point all the authorities*® of whom I have 
any knowledge hold in the affirmative 

Of course, also, due recognition must be accorded 
to the difference between Latin and Anglo-Saxon 
theories of legislative expression. From the Twelve 
Tables*? onward conciseness has been one of the chief 
characteristics of the laws of Latin nations. In their 
view a code or statute should express only general 
principles and rules applicable to a group of 
leaving the details to be worked out as they arise in 
specific instances. The Anglo-Saxon lawmaker 
often essays the task (impossible of attainment) of 
providing for every contingency and including every 
case that might arise, meanwhile failing to express the 
general principle at all. 
to that existing 
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constitution, with its brief bill of 

work of government, and the latter-day 
which often goes far into the field of general legisla 
tion. There is much to be said in favor of each theory 
but the difference must be clearly und od befor: 
the French codes and their imitators 
gently criticised. 

To the Anglo-Saxon lawyer, the first impressio1 
of these codes is that simplicity has been carried to the 
point of superficiality. They purport to 
within the compass of a single, small volume the 
of a variety of subjects, each of which 1 
our legal system in one or more 
to mention such I 
Relations, Contracts, Torts, Real and Personal Prop 
erty, Bailments, Liens, Wills, Intestate 
and many minor topics. Austin, the | 
jurist, however, well said: 

rhe must not be regarded 
forming a substantive whole, but as ; 
mense body of jurisprudence existing outside 

And it well be asked if the 
equally true of the great Anglo-Saxon 
documents? How much of the vast body of law 
erning interstate commerce is contained in the Federal 
Constitution itself ? “The ¢ vongress 
shall have to regulate 
among the several states.’”** And has any one 
account criticised the Constitution, chi 
veneration paid it as a “misleading cult” and declared 


its “only merit” to be the substitution of one rule for 
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Permanent Influence 


It was surely a great achievement to have brought 
er out of the legal chaos that marked pre-revolu- 
nary France But to Code Napoleon belongs 


even greater distinction. As one critic 


the 
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Nor has this been confined to France. If 
founder rT the historical school of juris- 
rudence, thought | saw failure for the Code 
use it had been ratted at an unfavorable epoch,” 
ps greater than Savigny, in the 
» its phenomenal success : 


iV igny 
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successor, and pet 
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The highest tr te to the French Codes is their great 
and lasting popularity with the people, the lay-public, of 
the countries into w they introduced. How 
much weight ought attached to this symptom our 

wn experience sl teach us, which surely shows us 
how thoroughly indifferent in general is the mass of the 
public to the partict by which it may 
be governed, and how ext: superficial are even the 
most energetic movements in favour of the amendment of 
the law. At the fa f the Bonapartist Empire in 188, 
most of the restor Lx had the strongest 
lesire to expel tl trusive jurisprudence which had 
substituted itself for the ancient customs of the land. It 
was found, however, that the people prized it as the most 
precious of pe ssions: the attempt subvert it was 
persevered in in very few instances, and in most of them 
the French Codes were restored after a brief abeyance 
And not only | I servance of these laws been con- 
firmed in almost untries which ever enjoyed 
them, but they ha made their way into numerous other 
communities, and occasionally in the teeth of the most 
formidable political stacles. So steady, indeed, and so 
has been the diffusion of this Romanized juris- 
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Holland—a society so near the pinnacle of civilization as 
France, and one as primitive and as little cultivated as 
that of Sicily and Southern Italy.”” 


) 


And as Esmein®® observes with evident and just 
national pride, 


Its ascendency has been due chiefly to the clearnes:, of 
its provisions and to the spirit of equity and equality 
which inspires them. 

And after comparing it with the German Civil 
Code “which, having been drawn up at the end of 
the 19th century, naturally does not show the same 
lacunae or omissions,” he significantly adds: 

It is inspired, however, by a very different spirit, and 
the French code does not suffer altogether by comparison 
with it either in substance or in form. 

No greater tribute could be paid the ill fated 
Corsican than the fact that now, over a century after 
its promulgation, his code is more influential than 
ever. Truly he is “going down to history with the 
Code in his hand!” 

The Hotel des Invalides is doubtless the most 
magnificent of the world’s mausoleums, not excepting 
the beautiful Taj Mahal at Agra, India—perhaps more 
delicate in construction, but not so imposing as that 
which lies beneath the dome of the /nvalides. The 
historic associations, the superb embellishments, the 
“dim religious light” which falls through the shaded 
dome directly upon the sarcophagus of the hero—all 
unite to inspire the visitor with a feeling of awe, But 
to me the most impressive features of that entire 
structure were the bas-relief representing the Code 
and the inscription that encircles the great rotunda 
consisting of this sentence from Napoleon’s will : 

“I desire that my ashes repose on the banks of the Seine, 
In the midst of the French people whom I have so loved. 

Historians who. have considered only his wars, 
the countless lives lost in his campaigns, the misfor- 
tunes which befell France after his death,—have 
denied that Napoleon had the welfare of the country 
at heart and considered these words as lacking sin- 
cerity. But the work which he accomplished in the 
reformation and restatement of the laws of France 
furnishes ample argument to the contrary. These 
codes which brought order out of chaos and furnished 
a model for the whole world, remain not merely a 
monument to him, but a proof of his attachment to 
what he was fondly wont to call “la grande nation.” 
It is this code that chiefly justifies now the tribute of 
the American poet, Leonard Heath: 

Spirit immortal, the tomb cannot bind thee, 

But like thine own eagle that soars to the sun, 


Thou springest from bondage and leavest behind thee 
A name which before thee no mortal hath won. 

49 Maine, Village Communities, 7 ed., 357-59. 

50 6 Encyclopaedia Britannica, I] ed., 684, 635. 


Apparently Successful Start 

Chattanooga, Tenn., Aug. 2—To the Editor: 
Secause I have been rather critical of the “Journal,” 
having fe}t more than doubtful of its advisability, 
and because I am now an advocate of the form it 
takes I desire to express myself by way of giving 
encouragement. . 

Just yesterday this letter was prompted by a 
young lawyer saying that he regarded the Journal 
as well worth the annual dues and my opinion is 
that a great many lawyers will find it of sufficient 
interest to keep them in touch with the A. B. A. 
through membership.—Jonn A. CHAMBLIss. 
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AMPARO UNDER MEXICAN LAW 


Origin and Operation of Procedure for Affording Federal Protection Against Laws or Acts of 
Authorities Violating Individual Rights and Against Infringement of 
Federal or State Authority* 


) 


By 
{ssociate Justice of the 


HAVE accepted the invitation that the 
Texas Bar Association so kindly tendered me, to 
attend a meeting held by distinguished jurists on 

the occasion of the celebration of the 145th anni- 

versary of the Independence of the United States, be 
cause I consider it an honor to the Mexican Bar and 
to my own country, and not a mere courtesy to my 
own humble Had I only considered my defi 
ciency as a student of law, my absolute lack of literary 
gifts or the necessary command of the beautiful Eng- 
lish language, I should indeed have been compelled to 
decline this honor, which I should have nevertheless 
appreciated in all its value. But the Texas Bar As- 
sociation, fully realizing that science knows no fron- 
tiers and makes no distinction of language or race, 
has stretched out its friendly hand to us, lawyers 
living South of the Rio Grande, inviting through 
me, to this celebration; and I, therefore, thought 1t 
my duty to come, feeling that this will be one of 
those memorable days in my life that will necessarily 
stand out as a landmark carved in white stone after 
the poetic usage of the Romans 

In compliance with the suggestion made to n 
when I was invited that my study should deal with 
some topic of Mexican law, I will make a brief out 
line of our law of Federal Procedure which in Mexico 
we call “Juicio De Amparo” (Writ of Amparo), the 
purpose whereof to make the supremacy of the 

Constitution effective over all other inferior laws, 

and which, entrusted to the Federal Courts and par- 

ticularly to the Supreme Court, imposes on them the 
important duty of fixing and establishing the true 
meaning and application of the principles of Consti- 
tutional Law and of preventing the infringement of 
the said principles by anyone of the branches of the 

Federal or State governments 

In order to make my exposition more intelligible 
for those who are not familiar with the Constitutional 

Law of Mexico, I shall be compelled to make oc 

casional references to American Constitutional Law. 

This is great boldness on my part, I grant; but my 

kind hearers, experts in their law, I am sure will be 

good enough to correct all my mistakes and supply 
any deficiency in my remarks 

" The supremacy of the Constitution in the system 
of the American Government made it the duty of all 
judges in the country to enforce the said law prefer- 
ably to any other, even in direct opposition, when the 
case arises, to inferior laws. It was so established 
by Marshall in one of his classic and famous decisions 

(Marbury vs. Madison); and this which now seems 

to us so obvious, so natural, almost conclusive, re 

quired then the strong character and unfaltering dedi 
cation of the eminent Chief Justice before it could 
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upreme Court of Mexico 


gain the general approval of and men 
power. 

In a system of government where laws have thei: 
different “rank,” being as they are derived from dif 
ferent authorities whose powers are no means abs 
lute but subject to limitations imposed | Federa 
Constitution, the judge has to decide a conflict 
arises, which law should prevail. The Supreme Court 
as the only, or permit me to say 
terpreter of the Constituiton, is the one which must 
utter the last word upon the subject 

In the United States this judicial 
sprang from the structure of the « 
ment. Che charters of the colonies were always sub 
ordinate to the Constitution of Great Britain, and the 
laws issued by their legislatures were subordinate t 
their own charters. When the colonies, having become 
free states, formed the Federal union, the 
ference of rank among the laws was established in the 
Federal Constitution, the State Constitutions, and the 
laws passed by the legislatures. The Judicial Depart 
ment of the Federal Government, authorized as it was 
to uphold by its decisions the sanctity of the Consti 
tution, had the power to keep the Legislative and the 
Executive departments within their limited functions 
declaring unconstitutional all laws and 
acts brought in specific cases under the cognizance of 
the Judiciary. Thus was the judicial supremacy estab 
lished, giving to the American system of Government 
its own special type, as distinguished from the Euro 
pean system, where, for instance 
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in England, the 
supremacy of Parliament prevailed, and the solution 
of the most delicate constitutional or political ques 
tions is left to public opinion as reflected by the votes 
of the representatives of the people. These two dif 
ferent systems, both the offsprings of English genius, 
prevail now throughout the civilized world 

New Spain Mexico was formerly called) 
always differed entirely from the American Colonies 
from both a political and a legal point of An 
absolute Monarchy established by the Spanish Kings 
and later on strengthened by monarchs from. the 
House of Austria, came to form a special system of 
government for the administration the Spanish 
American colonies, wherein the private individual as 
such lacked all right of activity or participation, in 
asmuch as all orders originated from the King himself 
or from the Royal Council of the Indies, residing in 
Spain, or from the Viceroy and the “Audiencia” (a 
sort of Royal Court); in other words, from officials 
altogether subordinate to and who came from Spain 
Furthermore, the Spanish colonies were always coun 
tries that possessed a written law 1 were governed 
exclusively by Royal decrees and ordinances in Span 
ish termed “cédulas,” “ordenanzas” and “pragmaticas.” 
Consequently Mexico, ndependent 
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found itself, like all the other Spanish colonies 
different situation from the Anglo- 
erican which, though subject to the 
tish Government, had their own charter consti- 
ms and their legislative assemblies, thus to a great 
tent governing tl! 

Mexico was ni 


\merica, in 


winn 
coionies, 


emselves. 

t, properly speaking, a monarchical 
those conditions that are neces- 
love of and respect for a King 

tant continent, separated by the 
months even to cross; and the 

ive of the King, the Viceroy, did 
urd and respect to which he was 
jue to the instability of his posi- 
vigilance exercised over him, the 
which he was subjected and the 

sibility to which he was held by 

from time to time crossed over 
actions at law against him to 
this was always the closing 
bency. And even if at any time 
ere ever was a feeling for monarchy in Mexico, it is 
fact that upon consummation of independence 
ne hundred year (1821) the feeling had already 
lisappeared or was substantially shattered; to which 
of the United States and their 
onderful under their system of Federal 

Republic, the French Revolution, the upheaval brought 

ibout by the Napoleonic wars, and the liberal move- 

so successfully resulted in the 
nstitution of 1812 contributed in 
irge measure Mexican revolutionary soldiers, 
rom Hidalgo t irbide, perhaps with the single and 

brilliant except of Morelos and his followers, 
proclaimed independence of Spain, retaining, however, 
the monarchical form of Government, of which the 

King of Spain himself, or a Prince from his dynasty, 

the | nor may we determine to what 
proclamations were sincere, as they could 
mere scheme to win over fol- 

e opposition to the achievement 
which was independence. In 

Government under a Spanish 

king, which perl might have been possible to 
stablish, would have been very difficult to maintain ; 
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When independence became an established fact, 
people set themselves to determine the most suitable 
form of government, and through an evolution which 
spontaneous it became necessary 
the old provinces free and sov- 
romise them absolute freedom of 
vernment before they would agree 
to remain united and make of the whole independent 
ountry one entire new nation. The old province of 
juatemala, which the time of Iturbide’s downfall 
separated from Mexico, divided itself before long into 
the five small republics of Central America, which 
ire now endeavouring to get together again and thus 
make a more powerful and imposing nation. 

The first Constitution of Mexico, in the year 1824, 
framed more from inspiration than after mature study, 
was a great success. The Constitution of the United 
States was in part adopted in this instrument; but 
the knowledge of the f Mexico was very 


to a large extent was 
to declare, in 1824 
ereign states and 

their own internal g 


former in 
scanty and the details of its development were abso- 
utely ignored. “The Federalist” seems to have been 


i thing utterly unknown, we had no other work in 
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our libraries to spread the knowledge of it, and it is 
only now that Marshall's decisions are beginning to 
awaken the interest of our lawyers, thanks to the 
recent treatises of Mexican writers who have made 
a thorough study of American Constitutional Law, 
and to the interchange of ideas which the improved 
means of communications have brought about between 
both countries. 

Upon setting up a new structure for the Judicial 
Power, the makers of the Constitution of 1824 had the 
great excellence of purposely ignoring the old tra 
ditional system of the audiencia courts (which were 
a special form of royal courts), and only had in mind 
what they considered purely federal matter, not going 
any further, however, than the mere superficial part 
of the express provisions of the American Constitu- 
tion, and not suspecting that any possible conflict 
might arise between the different branches of the two 
different governments, State and Federal, created by 
the new system, nor the necessity of establishing the 
Judicial supremacy. Adhering to the Spanish-Amer- 
ican tradition of considering the Legislative Power as 
the successor of the omnipotent king, and clothing that 
department with the right to exercise an unlimited 
sovereignty, the Constitution of 1824 vested in Con- 
gress the exclusive power to set at rest any doubt 
arising as to the interpretation of the principles of 
Constitutional law (Article 165), although it expressly 
established the supremacy of the Constitution over 
State laws (Article 161, Par. 1). 

In order to adopt the Federal system it was neces- 
sary to give the provinces of the old Colony the char- 
acter of states, conferring upon them a sovereignty 
they never had before; but as the whole Colony 
acquired its sovereignty by reason of its independence, 
what was really done was to divide that entire sov- 
ereignty among the large states already formed within 
the national territory, giving each one a private por- 
tion thereof, which states in colonial times, and by 
reason of a movement for the reorganization of their 
administration which took place during the latter part 
of the eighteenth century, had been governed by the 
so-called “Intendentes,”’ a sort of governors who 
were wholly subordinate to the Viceroy. Ideas about 
sovereignty were not really very clear in the minds of 
the first founders of the Mexican Republic; however, 
it does not require any great effort to determine the 
means that they employed to attain their intended pur- 
pose, that is of constituting the new nation in such a 
way as to enable all its several integral parts to enjoy 
some sort of autonomy in regard to their own internal 
affairs. 

Subsequently there came two bogus constitutions, 
in 1836 and 1843 respectively. Both were centralist 
and contained absolutely reactionary provisions; ob- 
serving popularity not even in form, and furnishing 
no aid towards the advancement of the principles of 
public liberty. 

In 1847 the Constitution of 1824 was again de- 
clared to be in operation, amended by a sort of Con- 
stitutional Act, called “Acta de Reformas” (Amend- 
atory Act), whereby for the first time power was 
given to the Federal Judiciary to “protect” (amparar) 
all persons against unconstitutional laws, from acts 
done by the Legislative or Executive departments of 
both the Federal or State governments, limiting its 
jurisdiction always to a “specific case” (caso especial), 
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and making no reference to such law or act as might one therefore difhcult to apply and 
be contested. the United States custom was the 

Certain Mexican jurist ive thought that the doctrine; in Mexico, the doctrine 
origin of this provision lies in an old writ of the subsequently upon it it was neces 
Roman Law called “de homine libero exhibendo,’ and custom and practice. 


others have pointed out the origin as being the legal In the United States all cases 
protection that the Lord Justice of Aragon, in Spain, plication of the Constitution (saving 
used to afford through special processes termed by jurisdiction) go up to the Suprem 
the Spanish Law “inhibicior r “procesos forales”’ whether they arise in State or | 
against any of the authoriti nd even against the Mexico, where federalism and 
King himself, wherever there was an illegal restraint ereign states making their own 
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turned to him as the “port of security during a storm, would entail such grave consequet! 
the shield for the de » of the oppressed and th ary to distinguish and separate 
stronghold of liberty.’ from the old practice, to which t 
However, tl old Spanisl ocess never even and the Bar had from time imme! 
reached Castille, wh aws alone operated in the tomed. And even so it is very d 
Spanish-American col , neit did it survive in desired result was really attained 
the province of its c1 ragon) during the time’ in detail later on. As against its | 
of monarchical despotism in Spain, at which time the tages the new procedure in Mexi 
colonial government was organi blisl of being something introduced f1 
So that in practice there was nothing law of the acompleted shape, to which the Lat 
colonies resembling thx ld pr : > Lor inclined 
Justice that has just been explaine In the Constitution of 1857 
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of that institution crea Mexican “Amenda press general rule \fter 
tory Act” of 1847 are not to be found in the Roman federal cot as establishe 
or Spanish precedents of the Mexican Law, but that which may be proj erly consid 
its true and real origin is d 1 from American Con-_ they only involve private rights 
stitutional Law. The draft I lis Act, Mariano the power to employ the “Writ of 
Otero, a young xican lawyer from the State of clusively granted to the Federal Jud 
Jalisco, of great intelligence and subtle political sense, is really political in chara 
already knew, though not thoroughly, that machinery Judicial Department, whose | 
of the Federal judicial tution of the United States, carnation is the Supreme Court, 
and he at least was th inator of the doctrine that as judiciary, but as an actual | 
was destined to have the neth to make it enduré Government, and protects soveret 
The doctrine established in the “Amendatory duty to uphold the supremacy of 
Act.” was never formally regulated, and a draft of Che Constitution, 1 
law purporting to pa ich regulation was 1 | 
introduced in Cong! ler the wise and 
Government of Genera 1 in 1852, by t 
partment of Justice—a however, was never 
approved. Consequently, the prit ciple embodied in 
the Constitution by Otero remained simply as a 
destined to produce great and immediate fruit 
In 1857 was drat I Mexican 
which can be considet it 
tained the Federal 
ciencies that had 
sequently to the Empi set up | exico and the ernments 
French intervention, liberal doctrines and the federal ing the li 
ry hoth 


system began to 


tution took from t” alread 

described the principle for the regulation of Mexicar 

constitutional procedu ind being now more cot! 

versant with Ameri heort ind practice, from 

these they fra co’s special federal process ~ iro” for violation 
known as the Juicio « mparé it of Amparo which tl rst paragraph of 
What was for t \mericans but a natural develop- t is also of interest her 
ment from the « nstitutior f tl English Con hen the action of Amparo 


mon Law, in <ico was the result only of legal provision in -paragraph | 


reasoning, creating a no\ stem by invention, and from the very language ot 
of Amparo” is the establi 
am bpres ef = ‘ *.4% . 
Spanish Crow: when a | ‘ither State 





THe Writ or Amparo UNDER MEXICAN Law 


the Constitution authority, and enters a field where it would be impossible 
the violation of to set limits to its interfererice, except as should be pre- 
scribed in its own discretion. (Cooley. General Princi- 
. has ples of Constitutional Law in the United States of Amer- 
iking, the civil ica. Pages 166 and 167.) 

m, which ac According to the rules established in our Consti 

either the tution, the “Writ of Amparo” only lies against laws 

pat of the or acts done by public officers, as distinguished from 

passing any law the “Writ of Habeas Corpus” of the English Common 

In other Law, which can be issued even against private indi 

is, each right guaranteed constitutes a restriction viduals. In Mexico the unlawful acts of the indi- 

public power viduals fall within the jurisdiction of the local civil 

In this conn it is also important to remark or criminal courts, according to the nature of the case, 

practice has e to show that the importance and are tried by a different procedure under the pro 

the power, through t “W rit mparo,” to pass visions of whatever code or law may govern, without 
the constitut ty of the laws is greatly in- as a general rule having to apply constitutional pro 
ior to that of using tl writ against mere per- visions. 
as very seldom a The Constitution at the beginning did not require 
mstitutionality of that the Supreme Court should give its own decision 
cases are daily in every case; but an Act passed in 1869, regulating 
ided is whether procedure, enacted that although petition for a “Writ 
plied were estab- of Amparo” should be first started in the district 
done by one of courts, the decisions of these courts had to be reviewed 
right or not; by the Supreme Court, and thereby the latter acquired 
the real issue the power to test and examine any law or act done 
articular authority by public officers attacked as unconstitutional, and the 
lt act, in which cases Mexican new form of Government actually entered 
he function of 1 leral courts is simply confined jnto the confines of Judicial Supremacy, that is, 
to weighing the evide: introduced at the trial and adopted that unique type framed by American Juris- 
passing judgment t facts, while as regards the prudence. Z . 
mstitutional pri that may govern the case both — lhe Mexican Constitution of 1857 also laid down 
irties, the my nt and enjoined authority, are the basis of this procedure, by which it definitely estab- 
eriectly in accot lished the character of the “Writ of Amparo” ( Article 
ividual 1 I bject-matter of the 102) in the following literal language : 
dd in XXIX All the cases to which the preceeding article refers 
ich are as a shall be tried, upon the complaint of the injured party, 
by such pleadings and legal procedure as shall be deter 
mined by an Act passed to that effect. The decision shall 
be such as to relate only to private individuals, and be 
criminal and limited to afford them support and protection in the 
the American “specific case” in which suit is brought, making no general 
reference to the particular law or act which gives rise to it. 

As in constitutional cases which arise in the 
United States, so the federal coutts of Mexico cannot 
act officiously, that is on their own initiative. The 
Mexican courts only decide upon the isolated and 
specific case brought by the plaintiff and make no gen 
eral reference as to the unconstitutionality of the act 
or law contested. The form of a judgment, simply 
reads as follows: 

The Judicial Department of the Republic hereby af- 
fords support and protection to John Doe against such 
ilready been stat is not supe rfluous to Sav in ex- and such acts done by such and such an authority. 
plicit terms that tl Vrit of Amparo” is not a general In Mexico a controversy as to the constitutionality 
legal remedy for prevention of every evil that of a law or act done always begins in a Federal court, 
may arise from t llegitimate exercise or the abuse and the “Writ of Amparo” is never the continuation 
of power contert n the authorities, nor for all of a local suit (as the American “Writ of Error” is 

is of tl tha fined exclusively in an appeal from a state court), nor can a suit 
the abridgement of individual rights and the en- brought in the local courts be taken to the Supreme 
roachment upon State powers by the Federal Gov- Court on appeal, and that is why we say that the “Writ 
ernment, or cot upon Federal powers by the of Amparo” is an action but not an appeal. It is true 
that any state court may take cognizance and begin 
just as true the trial of any action of “Amparo” in places where 
there is no Federal court; but in such a case the court 
utional and does not act as a state court, but simply as an ancillary 
Ss ane or substitute for the Federal courts, subordinate to 
mee reg ta rn their superior command, and the local court must fol- 
teed by the low then the Federal “Amparo” law, entirely free 
y of legis- from its own local laws. 
Bodh. a If in a case, either civil or criminal, brought in 
on ieee a state court a constitutional question arises, either of 
its legitimate the parties, believing that a right guaranteed by article 


those affecting in- 


ng which one 


et a 


viding for the 


due process of | which provision, after having 
given rise to long heated discussions, wherein our 
; \ : ’ f +; \ 1! ; ’ - 
imous Jiexk ( Just » Vallarta, and other 
minent jurist suished themselves, has for 


many years been t ul f greatest number of 
itigations and of t most intricate and difficult cases, 

being a general nion that there is no legal con- 
troversy of an equence which does not give rise 
to at least one ™ 


Although it e easily implied from what has 
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101 has been violated, may begin the action of “Am Mexico a question cannot 
paro” in a Federal court of jurisdiction, whose de- preme Court by way of a 
cision according to the old law as it prevailed until of this Court, therefore, cannot 
1917 had to be reviewed by the Supreme Court. concrete case is actually brought 


Upon beginning suit the plaintiff, ordinarily, prays I believe that if a minute 


for an injunction against the particular act or acts between the different kinds of 
complained of, thereby giving rise to a species of existing in American practice t 
supplementary process of great importance, and which violations and our peculiar 
must be decided before the merits of the case, as its conclusion arrived at would 
purpose is to restrain the further commission of the process has its own disadvantag 
wrongful act, when such act is of a continuous nature, the American; but that it also | 
or to prevent its final consummation, which would In any event, our process 
leave nothing of the case itself. The court is bound adaptation ever made of that 
necessarily to decree the injunction when the final com- creation to the Spanish countrie 
mission of the act complained of cannot be subse- federal system. To accept the 
quently remedied, as capital punishment, for instance; exactly as it was, in other words 
or if it can only be inadequately and incompletely would have been a great mistake, 
remedied ; or again when the plaintiff furnishes a bond. have been then absolutely impracti 
to hold third parties free from damage by reason of judicial system of the Spanish-Amx 
the said injunction, providing that the latter does not no historical precedent that would 
interfere with the people or the Government. In exact adoption of the American d 
practice, controversies referring to the injunction of trary it was probably an unsurmount 
acts complained of give always rise to a large and I have had the honor, gentlem 
complicated number of questions, and the precedents present to you—any other form 
established by the Supreme Court in this subject are impossible—our constitutional pri 
already numberless Mexican jurists up to its last sta 
Once the petition for an injunction is granted, during the life of our Constituti 
the case itself is tried until final judgment is passed, great work the following, among 
the following persons being admitted as parties to the themselves and are responsible 
suit, with the right to litigate and bring in evidence: founder, Mariano Otero (die 
the plaintiff, the particular authority or official who framer of the procedural Act of 
executed the act complained of, which we call “re foundations of the “Amparo” p1 
sponsible authority,’ the Attorney General of the Lozano, a serious and profound expou 
Federal Government, and any other person who may _ stitutional civil rights (died 1893 
be injured by enjoining or declaring the act com- most famous of the Chief Justi 
plained of as unconstitutional, such as the original Court (died 1893). Among the 
defendant in a state case who obtains judgment, and must be cited, Mr. Rabasa, whose 
against which judgment the “Writ of Amparo” is then Mexican Constitutional Law ar« 
petitioned in a federal court, or the very individual position and an inexhaustible sou 


t 


who, acting in the name of the particular authority, science, which do honor not on 
actually executes the act. In criminal prosecutions’the all the Spanish-American countri 

accuser or complainant is not considered as a party to Gentlemen: Pray accept my irtfelt thanks for 
the action, as the rule is that the right to prosecute your courteous invitation to this meeting, for the 
and punish delinquent persons belongs exclusively to gracious and patient attention that you have bestowed 
the prosecuting attorney, no personal accusation or upon my words, which, believe me, | would never 
indictment being admissible, not even from the party have ventured to utter before so illustriou 
injured by the crime. lightened assembly but for my eag¢ 

The effect of a judgment granting the petition for a slight token of my profound regard 
an “Amparo,” is to restore all things as they were for all who devote themselves to th 
before the act violating the Constitution was com 
mitted, which act, consequently, is thereby made 
altogether null and void, as if it had never been ex 
ecuted. 

The procedure for trying an action of “Amparo” 
is in theory very brief, and if it were pressed without 
delay, it would not last more than three or four 
months; but in actual practice the case is indefinitely 
protracted by reason of the great number of other 
cases that one single judge of a district court has to 
handle at the same time, by which very naturally the 
performance of a judge’s duties is greatly handicapped 
The solution of this evil would be to increase the Interesting the Public in Law 
number of district judges, without amending the legal Members of the Aurora 
provisions of the procedural law. In the same pre- the public as well as the Bar 
dicament, and probably in a larger degree, is the Su- the discussion of certain 
preme Court of the Nation itself this idea they ha a 

An action of “Amparo” is not by the law of ceum of Law.’ 

Mexico or by its court rules of practice ever allowed consideration 
to be brought unless it is true and real; that is, in be especially 


Chief Justice Taft Makes Appointment 
One of Chief Justice Taft's first off 

the designation of William R 

deputy clerk of the U.S Soup! 

body convenes in October r] 


rendered necessary by the re 
death of deputy clerk H. ¢ 
charge when Clerk James D 


time ago 





REVIEW OF RECENT SUPREME COURT DECISIONS 


rustee in Insurance Policy—Time Limit for Ratifying Constitutional Amendments 
Practices Act and Primaries and Elections for Senators and Repre- 
tives—Duty to Retreat in Self-Defense—Bribery of Federal 
Official—Controversies Between States—Tax Cases 


By Epncar Bronson TOLMAN 


Bankruptcy—Rights of Trustee in Insurance after decision in the National Prohibition Cases 
Policy (Rhode Island v. Palmer, 253 U. S. 350). The 
Fred ' lelity Mutual Life grounds not disposed of in those cases and presented 
here were, first, that the 18th Amendment is invalid 
ife of one John E. because the congressional resolution proposing the 
as made payable to amendment declared it should be inoperative unless 
itary bankruptcy was fatified within seven years ; and, secondly, that the Act 
udged a bankrupt and had not gone into effect at the time of the asserted 
i duly qualified as his violation nor at the time of the arrest. Mr. Justice 
surance was not scheduled in Van Devanter delivered the opinion of the Court. 
nkruntcy ; te of the adjudication it had a Citing Article 5 of the Constitution, he said: 
h surrender val f$ Some months later, the It will be seen that this article says nothing about 
| pending, he died, the the time within which ratification may be had—neither 
that it shall be unlimited nor that it shall be fixed by 
Be f th Congress. What, then, is the reasonable inference or im- 
the face of the plication? Is it that a ratification may be had at any 
ithout knowledge time, as within a few years, a century, or even a longer 
notice that the period; or that it must be had within some reasonable 
The em period which Congress is left free to define? Neither 
y. The trustee ; 
ai the debates in the Federal convention which framed the 
r the cash surrender Constitution nor those in the state conventions which 
of the adjudication of ratified it shed any light on the question. 
rendered for the de- 
ndant, whi firmed on appeal and the 
ecord cam efor e Supreme Court on writ of 


id cause of death and 


The learned Justice then reviews the history of the 
amendments to the Federal Constitution. He shows 
that twenty-one amendments had been proposed by 
Congress, seventeen of these had been ratified, some 
within a single year after the proposal and all within 
four years. The four which had not been ratified by 

: mips three-fourths of the states had been ratified in some 
ww parece SS ae of the states. He calls attention to an effort eighty 
as cash assets, to be years after the recommendation of one of these amend- 
‘therwise to leave ments to complete the ratification thereof by a joint 

ance. . . . Here resolution of the Legislature of Ohio, but shows that 

phe F = there was great division of opinion as to the propriety 
rmity to its terms. and legality of ratification after so great a lapse of 
laim made by the time and that the effort was abandoned. He shows 

_the insurance that two of these amendments which lack only one of 

ender = —. the required number of legislative ratifications had lain 
dormant for a century, and that another proposed 

company had during the initial stages of the slavery controversy was 
insured: that forgotten and abandoned after the passage of the 13th 

Amendment, and from this history the learned Justice 

concludes that whether an amendment proposed with- 

out fixing any limit of time for ratification which, after 
favorable action in less than the required number of 
states, had lain dormant for many years, could be 
resurrected and its ratification completed, had been 
mooted on several occasions and was still an open ques- 
tion. These historical facts were known to and de- 

Constitutional Law.—The 18th Amendment, bated in Congress in connection with the 18th Amend- 

Time Limit for Ratification ment, and seven years was fixed as the period for 
/' "7 ratification on the ground that some limitation must be 
made and that seven years was a reasonable period. 

The learned Justice said: 

‘tion for writ of That the Constitution contains no express provision 
acide eeiien ai on the subject is not in itself controlling; for with the 
— . Constitution, as with a statute or other written instrument, 

ge of transporting what is reasonably implied is as much a part of it as what 
be discharged on is expressed. 

were abandoned Reviewing and analyzing the provisions of the 


rtiorari 
Mr. Just deli d the opinion of the 
t and after citing the provisions of paragraphs (3) 
he bankruptcy act, said: 


1yment of the sur- 
timely notice of a 

, having in good faith 
ng to its terms without 
his intention to call 
‘ould not be required 


1 
makt 


ret \dv. Ops., p. 


me Court on an 
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for the method of proposal and ratifica 


Constitution 
tion, he says: 


The plain meaning of tl that all amendments 
must have the sanction of the people of the United 
States, the original founta wer, acting throug! 
representative assemblies that ratification | 
these assemblies in three of the states shall be 
taken as a decisive expr 1 f the people’s will and b 


binding on all 

The learned Justice then proceeds to draw 
lowing deductions as to the particular question 1n view 
and declares that there is nothing in the article which 
suggests that amendment, once proposed, is to be open 


the 


to ratification at all times, or that ratification in some 
of the states may be separated from that in others by 
many years and yet be effective, but declares that he 
does find within the article that which strongly sug 


gests the contrary 





First, proposal and ratification are not treated as 
unrelated acts, but as succeeding steps in a single endeavor, 
the natural inference being that they are not to be widely 
separated in time. Secondly, it is only when there 1s 
deemed to be a necessity therefor that amendments ar 
to be proposed, the re nable implication being that wh« 
proposed they are to be considered and disposed of pres 
ently. Thirdly, a ratincatior ut the « xpression the 
approbation of the people and to be effective when had 
in three-fourths of the states, there is a fair im n 
that it must be sufficiently contemporaneous in that num 
ber of states to re flect th A of the peof le in all sec 
tions at relatively th in period, which, of cours 
ratification scattered through a | series of years would 
not do We nclude that the fair inference or im 
plication from Article 5 is t ratification must be 
within some reasonal time after the proposal 


He therefore reaches and announces the conclu 
sion that Congress had undoubted power to fix within 
reasonable limits a definite period for the ratification 
of a proposed amet that irs, the 
period fixed in this instance, was reasonable 

\s to the second point urged—that National 
Prohibition Act at the time of the 
alleged vivlation and arrest—it is shown that the Act 
was by its terms to be in force from and after the date 
when the 18th Amen hould go into effect, and 
the amendment provid 
one year after being ratifie 
summated January 16, 1919. The 


seven ye 


the 


was not in force 


1 that it should go into effect 
Its ratification was con 
fact that the Secre 
tary of proclaim its ratification until 
January 29, 1919, was declared to be not material for 
it is the date of consummation and not that of procla 
mation, which controls The order of the District 
Court for the Northern District of California denying 
the writ of habeas therefore affirmed 

The case was the appellant by Levi 
Cooke and for the Assistant Attorne 
General Adam 


State did not 


corpus 
argue d 


Government by 


Criminal Law.—(a) Corrupt Practices, Election of 
Senators and Representatives, Primaries 
Newberry et al. v. United States, Adv. Ops., p 

554 


Newberry and othe of 


spiring to violate the Federal Corrupt Practice Act in 
the campaign for the nomination and election of United 


States Senators at the prim: nd general election of 


1918 in Michigan The g taken witl 
the statute of that state, in leclares a candidate 
for the United States Senate punishable by fine and 


imprisonment, if (except iin specified pur 


poses) he give, contribute, expend, use, promise or 
cause to be given, expended, used or promised in pro 
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nomination and electi 





























one-half « one year’s salary 
M1 Justice McReynolds de L111 
opinion, which held that the tria irt erred in n 
sustaining the demurrer which challenged the cons 
tutionality of Section 8 of the F¢ Corrupt Pra 
tice Act, under which the defendar vere convicte 
ind said 
Manifestly this section ap le 
tions tor choosing Senators, but als 
t political parties f é lates 
higan and many other states un these 
primaries by statute and give recog t esults 
And the ultimate question for sol ether, 
under the grant of power to reg r of 
holding elections,” Congress may I 
which candidate therein may 1u 
to be contr ted and spent by ot mi 
nation, 
Section 4, Article 1, of the ( 
wa time places and ma tions 
for Senators and Representat d in 
each state by the legislature ther ( gress 
may at any time by law make g ns 
except as t the places of choosi1 
Che precise point presented state 
e r1 ° _ ‘ r e ; 
as tollows Che sole source of l y for the ac 
of Congress was the constitutio1 o ver “to 
regulate the manner of he é Did 
this authorize legislation limiting e eX 
pended in procuring nominations pin 
10oOn continues 
Us electior witi 1 
ment of Sec. 4 were those wher 1 be 
choser legislatures and Repres pos 
sessing “the qualifications juisite the 
most branch of the stat 
Secs. 2 and The 17th Amendm« s that 
Senator be chosen by the peopl ‘ yr 
requires a m me f electi W S 
the same general significance ( 1 
tion came into existence—final « t 
duly qualified electors 
known. Moreover, they 5 
omee | t I rel I re 
upon can ate rt 
for ultimat 
visions tous re 
not ne rs 
re radi lifferent 
~ ir rovi F +] r . 
Sundry provisions of the Cor were cited 
s indicating “plainly enough what its framers meant 
by elections and the manner of holding then The 
language of the 17th Amendment ar f the portions 
of the origi Constitution direct iftected it are 
compared and it was said: 
As finally submitted and a it 
does not undertake to modify Ar S { é 
rt congress ial power to reg l t and 
manner of holding elections | ts ntact 
able both to the electi r tives 
tors.” When first reported { 5 17th 
t contained a claus 
nd manner of holding elec S 
be as prescribed in each state by tl g f 
the avowed purpose being thereby t S Art. 1 
\ dey I x Cx ngress of power ? nner 
fh lding elections for Senators { la 
t ra rity of the J liciat ‘ S¢ 
vas eliminate and reference t » ed 
from t Resolution 
The opinion referred to d g Fed 
eral Statutes providing for supery vene elec 
tions and prohibiting interference with them, declaring 
. e , | 3 - 
criminal the failure by election officers to perform du 
ties imposed by the state, and denouncing conspiracies 


































50 reve freely « g¢ their ballots or 
g the ng 
lit lirect and immediate refer 
: to ¢ 4 ions sustaining 


nt contr rsy Our 


c se W grants power 
Tt 1W i elections for 
te Senators and | tatives t idly to regulate 


grant there is, of cours¢ 
necessary and 
it be practically 
that I nt conditior lesignated party 


et ‘ indidate is 1 for an tior a preliminary 


ae ee 


ese thereto,—1 t selection is it real sense part 
Its ’ f the n I ng the electior This does not 
e! 5 pend upon t y whicl f ites are put for 
i I ! through primary, 
a few, or as the 
s not directly 
iffect the 1 Iding tl tior Birth must 
i her funeral or apotheosis. 

lany thing prerequisites to elections or may 

—y iffect thei t ters, education, means of trans 
I gration, private 
inimosities, ¢ nd figure t candidate; but 
hold them gives 

‘ ' right + ‘ £ thec, It ‘ cettle 1, e v.. that 
commerce 
Without 

i could 
6a ; not exist t t d not to subject them 


: presup 
ex posed select ron bers |} the people; but it 
nit D would hat that ther Congress could 
' regulate tior VM I t conclude that 
wuthoritv t rtvy primaries or conventions for 
yngress by the 
é grant of pow gulate the 1 ner of holding elec 
tions The f ment of the words does not extend 
lid not ascribe to 
l necessary in, 
On the 
other har t vould interfes vith purely do- 
mestic affa ft tate, and infringe upon liberties 


‘ 4 ard ‘ eff — enrecel or ted 


Ta 


nominating con 


elections, qualif s and returns of its own mem 
bers, and as ( may by law regulate 
' rovernment 1 t hout power to protect 
lign influences 


‘as applied to 1 tute under consideration,” but re 
inion of the majority 


, ussigned to th rge of the court to the 
es gard to the col t n or the Act 

dissenting just ( ire to be SO grave 

P 1 

1 o compel 

though they ent to the re: 

1 


l that judgment | majority of the court 


power, 


ing l I Secs and f Article 1 of the 
the House of 
viding for the 
people of the 
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hat, exercising its 
inherent police { r, the state may suppress whatever 


the judge of the 


the times, 
id mat f holding elections, the National 
itself 


in the opinion 


ongress under the 


involved ot t I nstitutionality of the Act of 
l regard to the errors 
jury in re- 
error which the 
and vital as 
judgment of reversal, al- 
ons assigned for 


’ The late | f Justice filed a dissenting opinion in 
- first 
d from the pri f the Constitution as they existed 
t contemplation 

the force of 


















several states, and of Senators by the state legislatures, 
were undoubtedly reservoirs of vital Federal power, con- 
stituting the generative sources of the provisions of Sec. 
4, clause 1, of the same article, creating the means for 
vivifying the bodies previously ordained (Senate and 
House) (quoting Sec. 4 supra). 

\s without this grant no state power on the subject 
was possessed, it follows that the state power to create 
primaries as to United States Senators depended upon 
the grant for its existence. It also follows that, as the 
conferring of the power on the states and the reservation 
of the authority in Congress to regulate being absolutely 
coterminous, except as to the place of choosing Senators, 
which is not here relevant, it results that nothing is possi 
ble of being done under the former which is not sub 
jected to the limitations imposed by the latter . . . But 
it is said that, as the power which is challenged here is 
the right of a state to provide for and regulate a state 
primary for nominating United States Senators free from 
the control of Congress, and not the election of such 
Senators, therefore, as the nominating primary is one 
thing and the election another and different thing, the 
power of the state as to the primary is not governed by 
the right of Congress to regulate the times and manner 
of electing Senators. But the proposition is a suicidal 
one, since it at one and the same time retains in the state 
the only power it could possibly have, as delegated by the 
clause in question, and refuses to give effect to the regu 
lating control which the clause confers on Congress as 
to that very power. And mark, this is emphasized by the 
consideration that there is no denial here that the states 
possess the power over the Federal subject resulting from 
the provision of the Constitution, but a holding that Con- 
gress may not exert, as to such power to regulate, author 
ity which tke terms of the identical clause of the Constitu 
tion confer upon it 

In last analysis the contention must rest upon the 
proposition that there is such absolute want of relation 
between the power of government to regulate the right of 
the citizen to seek a nomination for a public office and 
its authority to regulate the election after nomination, 
that a paramount government authority having the right 
to regulate the latter is without any power as to the for- 
mer. The influence of who is nominated for elective office 
upon the result of the election to fill that office is so known 
of all men that the proposition may be left to destroy 
itself by its own statement. 

Moreover, the proposition, impliedly at least, excludes 
from view the fact that the powers conferred upon Con- 
gress by the Constitution carry with them the right “to 
make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers” and 
in doing so virtually disregards the previous legislative 
history and the decisions of this court sanctioning the 
same, to which we have referred, since that practice and 
those decisions unmistakably recognize that the power 
under the clause in question extends to all the» prere- 
quisite and appropriate incidents necessary to the dis- 
charge of the authority given. 

The Chief Justice then referred to the debates on 
the proposed 17th Amendment in the 6lst and 62nd 
Congresses and said: 

When the plain purpose of the Amendment is thus 
seen, and it is borne in mind that, at the time it was 
pending, the amendment to the Corrupt Practices Act, 
dealing with state primaries for nominating United States 
Senators, which is now before us, was in the process of 
consideration in Congress, and when it is further remem- 
bered that, after the passage of the Amendment, Congress 
enacted legislation so that the Amendment might be ap- 
plied to state senatorial primaries, there would seem to be 
an end to all doubt as to the power of Congress. 

The Chief Justice said it was true that the plenary 
reservation in Congress of the power to control the 
states in the exercise of the authority to deal with the 
tinres, places and manner of electing Senators and 
Representatives, as originally expressed in the Consti- 
tution, caused much perturbation in the conventions of 
the Several states which were called upon to consider 
ratification, resulting from the fear that such power to 
regulate might be extended to and embrace the regula- 
tion of the election of the members of the state legis- 






























































































Federal power ¢ 





upheld except upon the 











The opinion tl 
given on the trial: 


fendant, Trumat 





the Corrupt Practic 


tion was error: 














that its prohibi 





» treat the candidac 





ASSOCIATION JOURNAL 





cause, without more, of the contr 
the campaign, was therefore t 

were wholly different, to the fr 
object and purpose o! the statute 
the instruction given, in every cas 
edge of the candidate, a sum in 
limited by the statute was contr 


campaign, the candidate, if he fail 


be subject to criminal prosecutio1 
also, contributions by citizens to tl 
| 


paign, if only knowledge could b« 


that the aggregate of such contribut 


limit of the statute, would, bring 
this case, within the conspiracy 

ject to prosecution. Under t 
public service, and the higher th« 


date, giving rise to a correspondi 


sacrificing support by the electorat 


more inevitably would criminality 
ment result both to the candidat 
contributed ; 

For the reasons stated, altl 
ruling of the court as to the u 
of Congress, I nevertheless think 
should be adopted, qualified, h« 


right to a new trial. 


Mr. Justice Pitney filed a 


curring in the judgment reversing 


grounds stated in the opinion to 
ferent from those adopted by the 
being th 
Act of Congress, but that there 
submission of the case to the jut 
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ing elections for Senators and Re 


tice Pitney considered it erroneou 
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superseded by the 17th Amend: 
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late the amount of money that 1 
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tion; that the power “to regula 


elections etc relates solely 


candidate to secure his 


where Senators or Representati 
should “the manner of holding « 
construed An election is th 


ote to fill a public office. In the 1 


complex process, involving some exat 
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and of those by whom it is to be r 
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the eligibles; and some method 
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object and purpose of a Con 
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that if it appeared 
secured his electior 





ion are to be treated as something so separate from the 





final choice that t are not within the power of Con- 
gress under thi I sion, they are for the same reason 
t within the power of the states; and, if there is no 
ther grant of ver, they must perforce remain wholly 
unregulated [This would render the government of 
the United States something less than supreme in the 
exercise of its own appropriate powers,—a doctrine sup- 
posed to have been laid at rest forever by the decisions 
f this court in McCulloch v. Maryland, 4 Wheat. 316, 
Cohen irginia, 6 Wheat. 264, and many 
ther decisions in t time of Chief Justice Marshall and 
since. 

But why shot the primary election (or nominating 
onvention) ar t nal election be treated as things so 
eparate and apa is not to be both included in Sec. 4 
f Art. 1? The former has no reason for existence, no 
function to perform, except as a preparation for the 
latter; and the latter has been found by experience in 
many states impossible of orderly and successful accom 
plishment without the former 

Why should this provision of the Constitution—s:o 
ital to the very structure of the government—be so 
narrowly construed It is said primaries were unknown 
when the Constitution was adopted. So were the steam 
railway and the tric telegraph. But the authority of 
Congress to regulate commerce among the several states 
was extended over these instrumentalities, because it was 
recognized that the manner of conducting the commerc« 
was not essentia \nd this court was prompt to recognize 
that a transportat of merchandise, incidentally inter- 


rupted for a temporary purpose, or proceeding under 
successive bills of lading or means of transport, some 
operating wholly intrastate, was none the less interstate 
commerce, if such commerce was the practical and essen- 
tial result of all that was done 

Why is it more difficult to recognize the integral rela 
tion of the several steps in the process of election? 


The learned Justice declared that the suggestion 
that one chosen to the Senate had 
through bribery and corruption at 
the nominating primary, he might be refused admit- 


r 


tance, “involves a fundamental error: of reasoning.” 
He said: 


The power t ige of the elections and qualifications 
of its members, inhering in each House, by virtue of Sec. 
5 of Art. 1, is an important power, essential in our system 
to the proper organization of an elective body of repre 
sentatives. But it is a power to judge, to determine upon 
reasonable consideration of pertinent matters of fact ac 
cording to established principles and rules of law; not to 
pass an arbitrary edict of exclusion. And I am unable to 
see how, in right reason, it can be held that one of the 
Houses of Congress, in the just exercise of its power, may 


exclude an elected member for securing by bribery his 
nomination at the primary, if the regulation by law of 
his conduct at the primary is beyond the constitutional 
power of Congress itself Moreover, the power of each 
House, even if it might rightfully be applied to exclude a 
member in the case ggested, is not an adequate check 
upon bribery, corruption and other irregularities in the 





primary elections. It can impose no penal consequences 
upon the offender; when affirmatively exercised it leaves 
the constituency for the time without proper representa 


tion; it may exclude one improperly elected, but furnishes 
no rule for the future by which the selection of a fit rep 
resentative may be assured; and it is exerted at the will 


of but a single H not by Congress as a law-making 
body 

But if I am wrong thus far,—if the word “elections” 
in Art. 1, Sec. 4, of the Constitution, must be narrowly 
confined to the ng und definitive step described as an 
election at the time that instrument was adopted,— never- 
theless it seems to me too clear for discussion that pri- 
mary elections and nominating conventions are so closely 


related to the final election, and their proper regulation 
so essential to effective regulation of the latter, so vital 


to representative government, that power to regulate them 


+; 


is within the general authority of Congress ; 2 oe 
practical matter, the ultimate choice of the mass of voters 
is predetermined when the nominations have been made. 
Hence, the authorit f Congress to regulate the primary 
elections and nominating conventions arises, of necessity, 


not fre m anv i lefinite r implied grant of power, but 
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from one clearly expressed in the Constitution itself (Art. 
1, Sec. 8, Cl. 18),—“‘To make all laws which shall be 
necessary and proper for carrying into execution the fore- 
going powers and all other powers vested by this Con- 
stitution in the Government of the United States, or in 
any department or officer thereof.” This is the power 
preservative of all others, and essential for adding vitality 
to the framework of the government. Among the primary 
powers to be carried into effect is the power to legislate 
through a Congress consisting of a Senate and House of 
Representatives chosen by the people,—in short, the power 
to maintain a law-making body representative in its char- 
acter. Another is the specific power to regulate the “man- 
ner of holding elections for Senators and Representa- 
tives,” . . . and if this does not in literal terms extend 
to nominating proceedings intimately related to the elec- 
tion itself, it certainly does not, in terms or by implication, 
exclude Federal control of those proceedings. From a 
grant to the states of power to regulate the principal 
matter, expressly made subject to revision and alteration 
by the Congress, it is impossible to imply a grant to the 
states of regulatory authority over accessory matters ex- 
clusive of the Congress. And it is obvious that if clause 
18 adds nothing to the content of the other express 
powers, when these are literally interpreted, it has no 
efficacy whatever, and must be treated as surplusage. It 
has not, heretofore, been so regarded. 


Mr. Justice Pitney then refers to the opinions of 
Chief Justice Marshall in McCulloch v. Maryland (4 
Wheat. 316), where he pointed out: “Ist. The clause 
is placed among the powers of Congress, not among 
the limitations on those powers. 2nd. Its terms pur- 
port to enlarge, not to diminish, the powers vested in 
the government. It purports to be an additional power, 
not a restriction on those already granted :” 

According to the conclusive reasoning adopted 

in that case, whatever meaning may be attributed to Sec. 4 
of Art. 1, there is added by clause 18 of Sec. 8 every- 
thing necessary or proper for carrying it into execution,— 
which means, into practical and complete effect. 

The learned Justice therefore concludes that the 
passage of the Act under consideration amounts to a 
determination by a law-making body that the regula- 
tion of primary elections and nominating conventions 
is necessary if the Senate and House are to be repre- 
sentatives of the people, and that the question of the 
authority of Congress to determine that laws regulat- 
ing primary elections are “necessary and proper for 
carrying into execution” the other powers specified ad- 
mits of but one answer—the same given by Chief Jus- 
tice Marshall in the case above cited, where he said: 

We think the sound construction of the constitution 
must allow to the national legislature that discretion, with 
respect to the means by which the powers it confers are 
to be carried into execution, which will enable that body 
to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, 
let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional.” 

Space is not available to follow the learned Justice 
in the masterly way in which he cumulates the great 
cases in which the doctrines of these italicized words 
of Marshall have been applied to render effective pow- 
ers of government not expressly enumerated, but nec- 
essarily implied, but we ought not to omit these earnest 
words: 

It would be tragic if that provision of the Constitution 
which has proved the sure defense of every outpost of 
national power should fail to safeguard the very founda- 
tion of the citadel. 

Upon the errors assigned in the conduct of the 
trial the learned Justice declares that there was not, in 
his opinion, any error in refusing to direct a verdict 
for the defendants, nor in instructing them that the 






















































statute prohibited a candidate from excessive expendi- 
ture of money contributed by others, nor in instructing 
them that it was not necessary that the government 
should show that the defendants knew that some stat- 
ute forbade the acts they were contemplating. He 
did, however, find prejudicial error in the part of the 
charge which required the jury to find the defendants 
guilty if they merely contemplated a campaign requir- 
ing an expenditure beyond the statutory limit, even if 
the defendant Newberry had and contemplated no part 
in such expenditures beyond the mere fact of standing 
as a candidate knowing that moneys voluntarily con- 
tributed by others without his procurement or partici- 
pation were to be expended. The effect of such an 
instruction he declared to be highly prejudicial. 

Mr. Justice Brandeis and Mr. Justice Clarke con 
curred in this opinion. 

The case was argued by Mr. Charles E. Hughes 
for the defendants below and by Solicitor General 
Frierson and Special Assistant Attorney General Dailey 
for the Government 


(b) Homicide, Self Defense, duty to retreat. 
Brown v. United States. Adv. Ops. p. 618. 
Brown was convicted in the District Court, 
so. dist., of Texas, of murder in the second degree com- 
mitted on one Hermis, at a place in Texas within 
the exclusive jurisdiction of the United States, the 
judgment was affirmed by the Circuit Court of 
Appeals, fifth circuit and the Supreme Court allowed 
a writ of certiorari. Hermis had twice assaulted 
Brown with a knife and had subsequently threat 
ened that the next time one of them wouid “go off 
in a black box.” These threats were communicated 
to Brown who thereupon put a pistol in his coat 
pocket. On the day in question Hermis was driven 
up in a cart to the place where Brown was super 
intending excavations for a post office. Brown told 
the driver that certain earth was not to be removed, 
whereupon Hermis came towards him with a knife. 
Brown retreated some 20 or 25 feet to where he had 
left his coat and got his pis.ol. Hermis was strik- 
ing at him and Brown fired four shots and killed 
him. 
The trial judge instructed the jury among other 
things that 
It is necessary to remember, in considering the 
question of self defense, that the party assaulted is always 
under the obligation to retreat so long as retreat is open 
to him, providing that he can do so without subjecting 
himself to the danger of death or great bodily harm 
This instruction was reinforced by one of 
similar import and the trial judge refused an in 
struction that 
If the defendant had reasonable grounds of appre 
hension that he was in danger of losing his life or of 
suffering serious bodily harm he was not bound to 
retreat. 
Mr. Justice Holmes delivered the opinion of 
the court and after reviewing the facts and the in 
structions he said: 


So the question is brought out with sufficient clear- 
ness whether the formula laid down by the court, and 
often repeated by the ancient law, is adequate to the pro 
tection of the defendant’s rights 

The student of the evolution of law would be 
repaid by a study of that part of the opinion, and of 
the cases therein cited 
declared to have had 

a tendency to ossify into specific rules without much re 
gard for reason 


where concrete cases are 
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"he learned Justice challenges the ancient say- 


ings with these statements: 


Rationally, the failure to retreat is a circumstance to 
be considered with all others in order to determine 
whether the defendant went farther than he was justified 
in doing; not a categorical proof of guilt Many 
respectal le writers agree that if a m reasonably be- 
lieves that he is in immediate danger of death or grievous 
bodily harm from his assailant, he may stand his ground. 
and that if he kills him, he has not exceeded the bounds 
of self defense That has been the decisior oft this court 
Beard v. United States, 158 U. S. 556, 559 letached 
reflection cannot be demanded in the presence of an up 





lifted knife. Therefore, in this court, at least, it is not 
a condition of immunity that one in that situation should 
pause to consider whether a reasona man might not 
think it possible to fly with safety, or to disal 
sailant rather than to kill him. 


e iS as- 


The learned justice states the contention of the 
government and marshalls the testimony which sup 
ports it. Space is lacking to discuss that branch of 
the case here. The ground of the judgment of re 
versal was the error in the instructions 

Mr. Justice Pitney and Mr. Justice Clarke dis 
sented, but filed no dissenting opinion 

The case was argued bv Messrs. James R 
Dougherty and E. C. Brandenberg for the petitioner 
and by Assistant Attorney General Stewart for the 
government 

The opinion cannot fail to have 
fluence on the law of self defense, the 
and the right to stand one’s grou 


profound in 


uty of retreat 


(c) Bribery of Federal Official. 
United States, Adv. ‘ ips. 616 


Krichman, a railroad porter of th Pennsylvania 


Krichman v. 


Railroad, was indicted and convicted of accepting a 
bribe for the delivery of trunks, after the railroads 
had been taken possession of by the President and 
while the transportation systems of the country 
were being operated and administered by the Di 
rector indictment 
charged that the porter was “acting for or on behalf 
of the United States in an official function” by au 
thority of the department of the Direct 
Railroads. The judgment was affirmed by the cit 
cuit court of appeals for the second Judge 
Ward dissenting. The case came before the Su- 
preme Court by certiorari. 


General of Railroads Che 


General of 


circuit 


Mr. Justice Day, delivering the « pinion ol the 
court declared that the interpretat on given to the 
statute by the courts below practically recast the 
Statute, 


trom one embracing official, and those discharging 
official functions, into one including f person dis 
charging any sort of duty while the g rnment is in 


control of the work. 





This, he said, could only be don by amend- 
ment of the statute by congress. Referring to the 
admission of the government that the statute was 
ambiguous, the learned justice sai 

While criminal statutes are to be given a reasonable 

construction, ambiguities are not t e solved so as to 
embrace offenses not clearly within the law We are 
unable to remedy the uncertainties of t atute by at- 
tributing to Congress an intention t baggage 
porter with those who discharge official duties in the 
operation of a railroad controlled by an officer of the 


government. 


The judgment of the Circuit Court of 
was accordingly reversed. 


\ppeals 


The case was argued by 
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‘Ir. Edward Schom for the petitioner and by Mr. W. 


Herron for the Government. 


States—Controversies Between 

People of the State of New York vs. People of 
tate of New Jers Adv. Ops., p. 544. 

This is another of that series of great cases which 
as come to the Supreme Court of the United States 
by virtue of seven words in the first clause of Para- 
graph 2 of Article III of the Constitution declaring 
that the judicial power shall extend “to controversies 
between two or more states.’”’ These seven words not 
only made possible the adoption of the Constitution 
but have proved to be sufficient foundation without 
further legislation on which to build a judicial system 
which has effectually substituted justice for force in 
controversies between the sovereign states which united 
to form our nation. The gravity of the controversy in 
this particular the method by which it was recon- 
ciled and the inevitable consequences which would have 
ensued if there had been no judicial forum to which it 
could have been submitted, appear, from an examina- 
tion of the facts 

The people of the State of New York filed a bill 
to enjoin the State of New Jersey from discharging a 
large volume of sewage into the upper bay of the New 
York harbor on the ground that such pollution would 
be a public nuisance and would result in grave injury 
to the health, property and commercial welfare of the 

people. The action sought to be enjoined was the con- 
summation of a plan adopted by the State of New 
Jersey for the solution of a difficult and critical prob- 
lem for the disposition of the sewage of the Passaic 
River Valley, which river rises in the northeast part of 
New Jersey and empties into Newark Bay. The water- 
shed of this river contained a population of about 700,- 
000 in 1911 and it was estimated that it would be more 
than a million and a half in 1940, to which year it was 
planned to furnish adequate sewerage capacity. The 
growth of population in this valley had brought about 
a condition of pollution of the water, which was a 
menace to the health and property of adjacent com- 
munities. The Governor of New Jersey accordingly 
appointed three successive commissions to study the 
situation and provide a remedy. The plan finally 
adopted by the commissioners and approved by the 
State Legislature provided for a main intercepting 
sewer extending from the City of Paterson along the 
right bank of the Passaic River to a point in the City 
of Newark, and thence by a tunnel under the waters of 
Newark Bay about 500 feet north of Robbins reef light, 
where it was proposed to discharge the sewage at a 
depth of 40 feet of water below mean low tide. The 
Act which approved the plan provided that before the 
sewer should be constructed a further investigation 
should be made by the commissioners whether the dis- 
charge of sewage into New York Bay would be likely 
to pollute its waters to such an extent as to cause a 
nuisance to persons or property within the State of 
New York. Such investigation was made, and a report 
of the commissioners was presented to the Governor, 
who thereupon concluded that the plan would not cause 
a nuisance to persons or property within the neighbor- 
ing state, and the Attorney General of New Jersey 
also advised the Governor that in his opinion the State 
of New York could have no valid objection to the use 
of the sewer as proposed. At this juncture the Legis- 
lature of New \ passed an Act providing for a 
commission to investigate the probable effect upon the 


} 





waters of New York Bay of the execution of this plan, 
with power to cooperate with the authorities of New 
York in arriving at some mutually satisfactory solution 
of the problem. Various conferences were held, but no 
mutually satisfactory course of action was arrived at, 
with the result that in October, 1908, this suit for an 
injunction was commenced by the State of New York. 

The opinion of the court was delivered by Mr. 
Justice Clark, who brushed aside that part of the evi- 
dence and argument in regard to the establishment by 
compact between the two states of the boundary line, 
and the jurisdiction over the adjacent waters, and said: 

But we need not inquire curiously as to the rights 
of the state of New York, derived from this compact, 
for, wholly aside from it, and regardless of the precise 
location of the boundary line, the right of the state to 
maintain such a suit as is stated in the bill is very clear. 
The health, comfort and prosperity of the people of the 
state and the value of their property being gravely men- 
aced, as it is averred that they are by the proposed action 
of the defendants, the state is the proper party to repre- 
sent and defend such rights by resort to the remedy of an 
original suit in this court, under the provisions of the 
Constitution of the United States. Missouri v. Illinois, 
180 U. S. 208, 241, 243. 

It was next held that the sewerage commissioners 
constituted such a statutory corporate agency of the 
state that their action, actual or intended, must be 
treated as that of the state itself. The bill and answer 
set up at length the details of the plan and the conten- 
tion of the parties as to the method in which it would 
operate, the State of New York alleging that pollution 
of the water would render it unfit for bathing or for 
purposes of commerce, injurious to vessels using the 
waters, and poisonous to the fish and oysters subsisting 
within it; the State of New Jersey alleging that the 
plan was approved by sanitary engineers of the highest 
professional standing and experience and that, upon 
the authority of their studies, it had been shown that 
there would be no greater pollution of the water of 
New York Bay than that which existed under the prior 
conditions, and that on the whole the execution of this 
plan would not only afford greatly needed relief to the 
inhabitants of the State of New Jersey, but that it 
would improve conditions in New York Bay. 

The United States Government intervened in this 
proceeding by leave of court: 

The warrant assigned for this intervention was the 
power and duty of the government with respect to naviga- 
tion and interstate commerce, and the inherent power 
which it has to act for the protection of the health of 
government officials and employes at the Brooklyn Navy 
Yard, and its duty to protect from damage the govern- 
ment property bordering upon New York bay. 

The intervening petition averred that the plan 
would result in filling up and shoaling the channels of 
the bay, that the proposed method of purification was 
insufficient, that there were other better and more ad- 
vanced methods of sewage disposal than this proposed, 
and for these reasons the Government joined in the 
prayer for relief. 

As a result of this intervention and conferences 
between the Government and the sewerage commis- 
sioners a method of treatment of the sewage was de- 
cided upon and embodied in a stipulation between the 
United States, acting through its attorney general, and 
the sewerage commissioners acting under authority of 
the New Jersey legislature. The stipulation provided 
for the treatment of sewage in the Newark meadows 
before it passed into the bay, by screening and sedi- 
mentation and the discharge of the purified effluent at 
a depth of not less than 40 feet beneath the surface of 
the water at low tide through 150 outlets distributed 
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over an area of three and a half acres. The stipula 
tion also provided not only for the adoption of the 
then best known method of screening sedimentation 
and dispersion through deeply submerged multiple 
outlets, but provided also that at all times the system 
should be so maintained that there would be in the 
waters of New York Bay no visible suspended particles 
coming from the sewer, no deposits caused by it, objec 
tionable to the Secretary of War, no odors from or 
ganic matter, no increase of color, no injury to the 
public health, no public or private nuisance, no injury 
to the property of the United States and no reduction 
of the dissolved oxygen content of the waters, due to 
this sewage, sufficient to interfere with major fish life, 
and in regard to this stipulation the opinion says: 

It is obvious that if the conditions of this stipulation 
are: realized and maintained, there will be no occasion or 
ground for such an injunction as was prayed for. 

On behalf of the State of New York, expert wit- 
nesses testified that even the comprehensive and minute 
provisions of the stipulation for screening, purifying 
and dispersing the sewage would not be effective 
Equally well informed and creditable witnesses for the 
defendants controverted these views and the conclu 
sions of the defendant’s witnesses were declared by the 
opinion to be strongly supported by the probabilities 

It was also argued that the stipulation was not 
binding upon the State of New York because executed 
only by the sewerage commissioners and that it was in 
valid for want of power in the attorney general to so 
stipulate on behalf of the United States, but the opin 
ion declares that since the sewerage commissioners 
acted under the authority of the legislature of the State 
of New Jersey and since the special counsel of the 
State of New Jersey had entered the approval and con 
sent of the state to the stipulation, it must be regarded 
as the valid obligation of the state as well as of the 
commissioners. Regarding the United States the opin- 
ion declared: 

Having regard to the large powers of the govern 
ment over navigation and commerce, its right to protect 
adjacent public property and its officers and employes 
from damage and disease, and to the duty and authority 
of the Attorney General to control and conduct litigation 
to which the government may be a party (R. S. 359, 367), 
we cannot doubt that the intervention of the government 
was proper in this case, and that it was within the au 
thority of the Attorney General to agree that the United 
States should retire from the case upon the terms stated 
in the stipulation, which were plainly approved by the 
Secretary of War, who afterwards embodied them in the 
construction permit issued to the Sewerage Com’rs 

After the filing of this stipulation the Government 
withdrew from the case, but the remaining parties took 
a great volume of testimony, which was concluded in 
June, 1913. The case was not reached for argument 
in the Supreme Court of the United States until the 
October term of 1918, and, on account of the time 
which had elapsed since the taking of testimony was 
closed and the rapid advance in sanitary science then 
in progress, the Court of its own motion directed that 
additional testimony should be taken in order that the 
Court might be advised: 

(1) As to any practicable modification of the pro- 
posed sewer system which might improve it and reduce 
any polluting effect upon the water which might be caused 
by the effluent to be discharged; (2) as to any practicable 
plan or arrangement for sewage disposal which would 
lessen the polluting effect derived from the New York 
city sewage; (3) and as to the present degree of pollu 
tion of the waters of New York harbor, and the chang: 
in this respect since the taking of the testimony was 
closed 


In compliance with this order much additional tes 


timony was taken. Calling attention to the ruling that 








the burden on the State of New York to sustain the 
allegation of its bill is much greater than that imposed 
upon a complainant in an ordinary suit between private 
parties, the opinion said: 

Before this court can be moved to exercise its ex 
traordinary power under the Constitution to control the 
conduct of one state at the suit of another, the threatened 
invasion of rights must be of serious magnitude, and it 
must be established by clear and convincing evidence 

The opinion thereupon proceeds to review and 

analyze the testimony presented by the expert wit- 
nesses on each side, and comes to the conclusion that 
the complainants have failed to show by the convincing 
evidence which the law requires that the sewage which 
the defendants intended to discharge into upper New 
York Bay, treated in the manner ‘specifically described 
in the stipulation, would so corrupt the waters of the 
bay as to create a public nuisance, and particular em 
phasis was laid on the proposition that a binding obli- 
gation had been entered into on the part of the defend- 
ants with the Government of the United States for the 
protection of the waters from pollution, if any appears. 
lhe prayer for injunction against the operation of the 
sewer was denied, and the learned Justice pronounced 
this salutary admonition: 

We cannot withhold the suggestion, inspired by the 
consideration of this case, that the grave problem of 
sewage disposal presented by the large and growing 
populations living on the shores of New York bay is one 
more likely to be wisely solved by cooperative study and 
by conference and mutual concession on the part of rep 
resentatives of the states so vitally interested in it than by 
proceedings in any court, however constituted 
The relief was accordingly denied without prejudice 

to the institution of another suit for injunction, if the 
proposed sewer in operation should prove sufficiently 
injurious to require the interposition of the Court for 
the realization of that degree of protection to which 
the State of New York was entitled 


Taxation.—(a) Property and Franchises Engaged 
in Interstate Commerce 
St. L. & E. St. L. Electric Ry. Co. v. State of 
Missouri ex rel., Adv. Ops., p. 552 
The plaintiff in error (hereinafter called the 
Bridge Company) had acquired by contract the exclu- 
sive right to operate an electric street railway over the 
Eads bridge which spanned the Mississippi River be- 
tween the cities of St. Louis, Mo., and E. St. Louis, 
Ill. It also had valuable operating contracts with elec- 
tric railroad systems respectively in the States of Illi- 
nois and Missouri. The taxing authorities of the State 
of Missouri, in accordance with the operation of the 
“unit rule” applied to all railroads, valued the property 
of the Bridge Company at a little over half a million 
dollars. Of this amount, after deducting the value of 
the tangible property, there remained an excess of 
$173,000 and this item was recorded on the books as 
‘all other property.” The Bridge Company refused 
to pay a tax levy on this item. Suit was brought in 
the State Court, the tax was sustained by all the courts 
of the State of Missouri, and the Bridge Company 
brought the case to the Supreme Court of the United 
States by writ of error. The only question there ar 
gued was that the tax was invalid because, if allowed, 
it would constitute a direct and unconstitutional bur 
den on interstate commerce. 
Mr. Justice Clarke delivered the opinion of the 
Court. Referring to A. & P. Tel. Co. v. Philadelphia 
190 U. S. 160), as a controlling authority frequently 
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ipproved by the Court, he restated the doctrine of that 
ase as follows 
While a state may not, in the guise of taxation, con 
stitutionally compel a corporation to pay for the privilege 
of engaging in interstate commerce, yet this immunity 
does not prevent the state from imposing an ordinary 
property tax upor operty having a situs within its terri- 
tory and employed in interstate commerce. Even the 
franchise of a corporation, if not derived from the United 
States, although that franchise is the business of inter- 
state commerce, is subject to state taxation as a part of 
its property 
[he application of this principle to the stipulated 
facts of the case was thus announced: 


We cannot doubt that the contracts we have de- 
scribed, which very plainly gave to this short line of 
railway much of the value as a going concern which led 
the company to bond and capitalize it at $1,000,000, and 


the board to value it at approximately one-half that 
amount, must have been taken into consideration by the 
board, and that, therefore, the contention that the tax was 
levied exclusively upon the franchise to do an interstate 
business is not sound, and must be rejected. 

The judgment of the Supreme Court of Missouri 
was therefore affirmed. Mr. Joseph S. Clark argued 
the case for the Bridge Company and Mr. Thomas G. 
Rutledge for the state taxing authorities. 

Taxation.—(b) Federal Estate Tax, Deduction 
of State Inheritance Taxes. 

New York Trust Co. v. Eisner, Adv. Ops. 620. 

The Executors of one Purdy brought suit in 
the U.S. District Court, Southern District of New 
York to recover $23,910.77 which they were com- 
pelled to pay as a Federal estate tax. They had 
previously been compelled to pay $37,769.88 inheri- 
tance and succession taxes under the laws of New 
York and other states. In computing the value of 
the estate subject to the Federal estate tax, no de- 
duction was made on account of the payment of said 
State inheritance taxes. The executors claimed 
first, that the act of Congress was unconstitutional 
and the entire tax void, and second, that it was 
misconstrued in not allowing deduction of said state 
taxes as a charge against the estate within the 
meaning of Sec. 203 of the Act. The district court 
dismissed the case on demurrer and the case was 
brought before the Supreme Court by writ of error. 

Mr. Justice Holmes delivered the opinion of 
the court. In regard to the first point he said: 

The statement of the constitutional objections urged, 
imports on its face a distinction that, if correct, evi- 
dently hitherto has escaped this court. See United States 
v. Field (Adv. Ops. 335). 

The gentle irony of this statement is not ap- 
parent until one turns to the citation and observes 
that distinguished counsel in an important case in- 
volving the same act, saw fit not to present any 
constitutional objection to it 





The learned justice states the constitutional 
objection as follows 
It is admitted, as since Knowlton v. Moore, 178 U. S 
41 it has to be, that the United States has power to tax 


legacies, but it is said that this tax is cast upon a transfer 
while it is being effectuated by the state itself and there- 
fore 1s an intrusion upon its processes. 

In reply to the argument attempted to be drawn 
by analogy from the distinction drawn between 
state taxes unlawfully attempted to be levied on 
the subject matter of commerce among the states, 
and those rightfully imposed after the goods have 
been commingled with the general stock in the state, 
he said: 

4 consideration of the parallel is enough to detect 


the fallacy \ ta directed solely against goods 


imported into the state determined by the fact of 
importation, would be no better after the goods were at 
rest in the state than before . . . Conversely, if a tax on 
the property distributed by the laws of a state, determined 
by the fact thut distribution has been accomplished, is 
valid, a tax determined by the fact that distribution is 
about to begin, is no greater interference and is equally 
good. 

Reviewing the decision in Knowlton v. Moore, 
and laying particular emphasis on the historical 
point of view on which that decision was largely 
based he characteristically remarked: 

Upon this point a page of history is worth a volume 

of logic. 

He declared that case to be conclusive on all 
the constitutional objections here urged and on the 
authority of that case held them not well taken. 

In regard to the second point the pertinent pro 
visions of Sec. 203 were as follows: 

That for the purpose of the tax the value of the net 
estate shall be determined. ..by deducting from the 
value of the gross estate... (here follows an enumera- 
tion of specific deductions) ...and such other charges 
against the estate as are allowed by the laws of the juris- 
diction. 

The precise question therefore was whether 
state inheritance taxes were such “other charges 
against the estate.” On this point the learned jus 
tice said: 

“Charges against the estate” as pointed out by the 

court below, are only charges that effect the estate as a 
whole, and therefore do not include taxes on the right 
of individual beneficiaries. This reasoning excludes not 
only the New York succession tax, but those paid to 
other states which can stand no better than that paid in 
New York. What amount New York may take as the 
basis of taxation, and questions of priority between the 
United States and the state, are not open in this case. 

The judgment of the district court dismissing 
the suit was affirmed. 

This paragraph manifestly takes for granted 
that the New York succession tax is a tax upon the 
interests of the individual distributees and not upon 
the estate itself. In another column a correspondent 
calls attention to cases indicating that there is con- 
fusion and uncertainty on this point, (citing North- 
ern Trust Co. v. Lederer, 262 Fed 252 and Prentiss 
vy. Eisner, 267 Fed 19). This situation is an inter- 
esting one and will undoubtedly be brought before 
the courts for solution in the near future. This 
will involve first a decision of the court of last 
resort of the State Court as to the nature and object 
of the state inheritance tax, and the interpretation 
of the words 

such other charges against the estate as are allowed by 
the laws of the jurisdiction. 

The words italicised seem to have escaped the 
attention of court and counsel alike. 

If the highest court of the state should decide 
that the state inheritance tax was a charge against 
the entire estate, and that it was allowable as such 
by the state law, the Supreme Court of the United 
States would in perfect harmony with the logic of 
the instant case, reach, on such different facts, an 
opposite but consistent conclusion. 

The case was argued by Mr. George Suther- 
land for the executors of the estate, by Solicitor 
General Frierson for the government, by Mr. John 
G. Gleason for the Comptroller of New York (by 
special leave) and by Mr. J. Weston Allen, Attorney 
General of Massachusetts as amicus curiae. 
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RACTICE in civil actions and proceedings in 

New York State after the first day of October, 

1921, will be carried on under a new Civil Practice 
Act and a new set of Court Rules. Thus will come 
into being the first comprehensive revision of practice 
provisions which has been had in this state since the 
adoption of the old Code of Civil Procedure in 1876 
This accomplishment, in very large measure, is due 
to the continuous agitation carried on for years in the 
New York State Bar Association at its annual meet 
ings and through its various general and special com 
mittees on reform in law and practice. 

The new Civil Practice Act was passed by the 
Legislature at the session of 1920, but not without 
objection from a large number of the active members 
of the bar. By many lawyers any change in practice 
whatever was frowned on, while to others the idea of 
repealing the Code of Civil Procedure which had been 
their constant guide and stay since their earliest days 
at the bar was utterly abhorrent. In fact, it was only 
after an intense struggle on the part of the friends of 
a more liberal practice that the new system adopted 
in 1920 was not repealed in 1921 

The first complete plan for a new system of prac 
tice was suggested by the Board of Statutory Consoli 
dation in 1915 after several years of serious and 
thoughtful study of the whole subject... The Board’s 
plan contemplated a brief practice act of less than one 
hundred sections, four hundred practice rules and the 
transfer of a great mass of existing provisions to the 
consolidated laws. After its presentation to the Legis 
lature this plan was given wide attention by the bar 
of the state. A Joint Legislative Committee com- 
prising members of both branches of the state Legis- 
lature was created to examine into the report of the 
board and report its conclusions.2 This Committee 
held hearings throughout the state, sought the advice 
and suggestions of the bar and the judges of the courts 
and investigated the broad subject of practice revision 
from every possible viewpoint The legislative com 
mittee was diligent and thorough in its efforts and, as 
a result of its labors, a plan carefully worked out in 
detail was finally prepared and presented to the Legis 
lature and was adopted 

The Committee’s work, although different in many 
respects from the Board’s plan, nevertheless incorpor 
ated many of the recommendations made by the Board 
in its report, including the enactment of separate 
court acts, the arrangement of practice provisions ac 
cording to the course of an action, a large number 
of the actual changes to be made in practice, and the 

1 Membership of Board f Statutory Consolidation in 1915: 
Adolph J. Rodenbeck, Rochester. Chairma John G. Milburn, New 
York; Adelbert Moot I ‘ 4. Collin, New York Secre 
tary. Frederick E. Wadhan 

2 Membership of 
included Senator J. Henr 
Chairman by Senator Charle 
Newton. John Knight, James 
men August C. Flammar 


Aranow, William S. Evans, 
B. F. Barra 


mmittee from 1915 to 1920 
racuse, Chairman, succeeded as 
Kingston; Senators Charles D 
1 m B. Carswell; Assembly 
nbogen. Alexander Taylor, Frank 
1 Thomas F. Curley, Caesar 





402 


RACTICE IN NEW YORK 


isions Since 1876 Makes Some Important and 
Liberalize Procedural Methods 


1. INGRAM 
(N. Y.) Bar 


suggestion of a convention of judges and lawyers to 
prepare rules of practice. 

The plan which has been enacted embraces a_ new 
Civil Practice Act of 1578 sections, a Surrogate Court 
Act, a Justice Court Act, a Court of Claims Act, a 
New York City Court Act, and transfers to the con 
solidated laws a considerable number of provisions 
which it was believed should not be contained in any 
practice act. The Legislature, upon adopting the 
above acts, provided for a Convention to consist of 
judges and trial lawyers charged with the duty of 
férmulating and adopting suitable rules of practice to 
supplement the statutory provisions. The Rules Con- 
vention held a number of sessions and the result of its 
deliberations, embracing something less than three 
hundred rules has been formally adopted and will 
become effective with the new practice acts on October 
first.® 

Under the new act and rules substantial reforms 
have been accomplished in civil practice. The practice 
will be more convenient and much less technical and 
cumbersome. It was deemed expedient to retain much 
of the present system of practice. Whatever may be 
said against the Code of Civil Procedure, it embraced 
the provisions under which practice in our courts has 
been conducted for nearly a half century, hundreds ot 
thousands of dollars and years of time and effort had 
been expended in litigation to settle the construction 
of much of its text, and it had become established 
through years of constant usage as probably no other 
statute or system in any other state or country. Prac- 
titioners will find, therefore, in their use of the new 
system, that the best of the old code has been kept as 
the basis of a large part of the new practice 

One of the features of the Civil Practice Act 1s 
the arrangement of its provisions in logical sequence 
according to the steps in an action. Thus, as every 
action is commenced by the service of a summons and 
pleadings designating the parties and the subject of 
the action, the procedure is arranged to follow closely 
the natural progress of the action through the making 
of the issue to be litigated, preparing for the trial, 
the trial itself, and the judgment. The review by 
appeal and the enforcement of the judgment follow 
and the last articles of the act set forth the provisions 
regulating costs and fees. Practice affecting certain 
particular actions and proceedings is kept together, 
such as practice in ejectment and partition actions, 
foreclosure of mortgages, matrimonial actions, pro- 
ceedings to obtain what, under the former practice, 
were known as “state writs,” and proceedings dealing 
with the affairs of infants and incompetent persons. 
The purpose underlying this arrangement was to 
secure a convenient and workable classification of 
material, so that one might turn, even without ref- 


; 


erence to an index, to any subject of practice, and in 





8 Chairman of Rules Convention, Justice Alf R. Page, New 


York; Secretary, Herbert L. Smith, Syracus« 
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Under the new practice it is necessary only to file a 
written notice stating the person before whom the 
testimony is to be taken, the time and place of the 
proposed examination, the name of the person to be 
examined and the nature of the issues. The examina- 
tion follows as a matter of course unless the notice is 
vacated or modified on motion of the adverse party. 
A party may proceed by obtaining an order in the first 
instance, as under the old practice, instead of pro- 
ceeding by notice in case he so desires. 

Several new provisions give to a party additional 
rights to obtain discovery and inspection of papers, 
documents and other articles material to the action 
which are in the possession of his opponent. If a 
party has had possession at any time of any specific 
documents, he can be compelled to disclose when he 
parted with them and what has since become of them. 
These provisions are of importance in enabling a party 
properly to proceed with a trial and give him rights 
which often will simplify a trial and reduce its length. 

The new act abolishes the distinction between 
“court orders” and “judge’s orders,” one of the fic- 
tions of procedure ; provides that the appellate division 
when reversing a judgment or order shall specify the 
grounds for the reversal; makes more uniform the 
practice relating to orders of arrest, attachment and 
injunction; makes broad provision for the extension 
of time ane for the consolidation and severance of 
actions ; clarifies and simplifies the rules as to service 
of papers; and makes many other changes of greater 
or less importance. 

Many details of practice which were a part of 
the old statutory code have been transferred to rules 
and no longer will be part of the statute law. The 
adoption of a comprehensive set of court rules, formu- 
lated in large part by the judges themselves, will sof 
itself add greater flexibility to the practice and meet 
the demand for larger powers to be lodged in the 
courts in dealing with procedural details. In recom- 
mending an extension of court rules, the Joint Legis- 
lative Committee of the Legislature expressed the hope 
that the courts would interpret and construe all of 
the details of procedure in the light of the intent of 
the committee that procedure is only a means to secure 
a judicial determination upon the merits of the matters 
at issue in a litigation. 

Now that a new practice system has been adopted 
in New York state after so many years of labor and 
investigation, it is believed that a minimum of statu- 
tory amendment will be required to meet new situa- 
tions and follow the growth of the law. Perfection 
is not claimed by any of the advocates of the new act 
but it is felt that a pronounced step in advance has 
been taken in practice reform. An official edition of 
the new acts, accompanied by complete tables of 
source and distribution and an official index of all 
practice provisions whether contained in the new prac- 
tice acts or in the consolidated laws, is being prepared 
by legislative authority. 

' The new practice act and rules do not go so far 
along the lines of radical readjustment of practice as 
some would prefer, but in a great state like the Empire 
State of New York, with all of its judicial machinery 
and practice methods so long established, with its 
various divisions of judicial authority, and with its 
vast and complex industrial and commercial life, the 
Legislature, in its wisdom, was unwilling to go further 
at this time in the matter of practice revision. 
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THE ANNUAL MEETING 

There is nothing more beneficial to the 
men of our profession than friendly coun- 
sel. If men who “strive mightily” did not 
“eat and drink as friends” their avocation 
would be a depressing one. It is only be 
cause the acerbities of a life of conflict are 
tempered by the amenities of social inter 
course, between those whose constant duty 
and effort must be to encompass the down 
fall of an antagonist, that so much of sweet- 
ness and light marks the character of the 
lawyer. 

The man whose high calling entitles 
him to the name of counselor, himself needs 
counsel. There are problems which can be 
solved in no other way than by exchange of 
views and the stimulation of thought which 
comes from discussion. The lawyer’s inter 
ests cannot be protected without co-opera 
tion. The judicial organism cannot thrive, 
or grow to its proper stature, unless its 
faults be clearly defined and methods be de 
vised. for the better administration of 
justice. These things cannot be done effec 
tually where two or three are gathered to 
gether. There must be the participation of 
the largest available numbers of men, from 
many different communities, and of all 
sorts and conditions. 

The American Bar Association meetings 
fill these requirements. A study of the pro- 
gram printed on another page will disclose 
the fact that men distinguished in the pro- 
fession will speak on topics of unusual inter- 
est and that important questions are on for 
discussion in which all may participate. 
And finally our brethren of the bar of the 
State of Ohio and of the City of Cincinnati 
are planning to extend unmeasured hospi 
tality to the lawyers of the nation gathered 


there in annual assembly. Duty and pleas 
ure unite in the call for a record-breaking 
attendance. Why should any of us stay 
away’? Come on—Let’s go! 
A PREREQUISITE TO DIS 
ARMAMENT 

The coming conference of the leading 
powers, on the subject of disarmament, is 
an event of supreme importance. The 
world is so fully convinced of the necessity 
for escape from the crushing financial bur 
dens of the present system that there is no 
room for debate on the main proposition 
There is, however, imperative need to consider 
when and how this greatly desired end may 
best be attained. 

It can, of course, be brought about only by 
the accord of all the principal powers. 

How is this accord to be secured? The 
indispensible unanimity cannot be expected 
unless the plan is sound, builded on secure 
foundations and the details so wrought out 
as to bring the conviction that it is profit 
able and safe for all concerned. 

In this juncture there is an analogy 
that should be carefully studied. Disarm 
ament of the individual has been brought 
about in every civilized land. How and 
where and on what terms has this been ac 
complished? 

The first step was the conviction, born 
of long and bitter experience, that the set 
tlement of controversies between individ 
uals by resort to force, was not a satisfac 
tory method. It is to be hoped that the 
world has reached the conviction that the 
settlement of controversies between na- 
tions by armed conflict, is an evil system. 
If not, little real progress can be made. 

The second step in the disarmament of 
the individual was the creation of a substi 
tute for force. This involved the recogni 
tion of indisputable principles of justice 
and the evolution of a judicial tribunal to 
declare and apply them . Not until this was 
accomplished was the individual willing to 
disarm. 

How far has the world 
in the establishment of recognized prin 
ciples of justice between nations? The 
answer to this question requires more space 
than is here available, but we have the right 
to be assured that the world-war has de 
stroyed certain evil doctrines and has es 
tablished in their place concepts of world- 
justice such as the inviolability of treaties, 


pr yressed 














uality of right between small and great 
ations, the right of self determination, the 
iegation of the right to acquire title to ter 
itory by military conquest and the incor 
oration into the colonial relation of those 


oncepts which regulate the relation of 
guardian and l, trustee and beneficiary. 
from a few fundamental principles it is 
easy to build up a sufficient body of law. 


lt is not then a lack of law that impedes “‘the 


ubstitution of processes of justice for the 
more primitive method of trial by combat.” 
What progress has been made in the 
establishment of an international tribunal 
to apply principles of world-justice to con 


troversies between nations? Although the 
eovernment of the United States has not 
vet officially participated in it, a fair begin 
ning has been made. The Permanent 


Court of International Justice, provided for 
by the Versailles treaty and formulated 
under the auspices of the League of Na 
tions by distinguished jurists (among 
whom the American Bar was represented 
by Elihu Root), has now been approved by 
twenty-four nations. The British Empire, 


including Australia, Canada, India, New 
Zealand, South Africa and the United 
Kingdom, deposited its ratification with 
the Secretariat the League of Nations, 
on the fourth day of the present month. 
Other ratifications already received are 
those of Albania, Austria, Denmark, Hol 
land, Italy, Sweden and Switzerland. It 


has been official! 


y reported that the ratifi 
cations of Bulgaria 


and Norway have been 
completed and are in the course of trans 
mission. Ratification has been voted 
by the French senate and chamber, the Po 
lish diet, the Venezuelan congress and the 
Rican legislature. Representatives 
Japan and Spain have 


also 


Costa 
of Belgium, Brazil, 


notified the Secretariat that their ratifica 
tions will be deposited before September, 
and China is only awaiting the verification 
of the official text Ratification of the 


court of international justice is not limited 
to members of the League of Nations, and 
the question whether or not the United 
States should with the other civilized 
nations of the world in ratifying this tri 
bunal, ought not be made a party issue. 
And this brings us to the application of 
our analogy. Since the individual man did 


not and would not disarm until justice 
came to supersede the rule of power and 
courts were evolved to administer private 


ype that the nations of the 
upon any genuine and 


justice, can we | 
world will avresc 
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thorough-going disarmament until justice 
is recognized as the supreme rule in na- 
tional relations and a satisfactory tribunal 
of international justice has been evolved? 

[It would be a disastrous thing to the 
cause of lasting world peace if the coming 
conference should prove to be merely a dip- 
lomatic game of give and take with selfish 
maneuvering for advantage instead of a 
real effort to find the basis for genuine dis 
armament. Ought we not therefore, with 
out further delay, to join with the other civ 
ilized nations in the establishment of the 
Permanent Court of International Justice, 
as one of the fundamental prerequisites of 
real disarmament? 

KANSAS INDUSTRIAL COURT 

We print in this issue the last of the 
series of three articles on the Kansas Indus 
trial Court. Both sides of the controversy 
as to the constitutionality of this notable ex 
periment have been ably presented, and 
many of those who have followed the argu 
ments have declared themselves deeply in 
terested in this effort to find a judicial rem 
edy for an age-long evil. 

The Supreme Court of Kansas, in af 
firming commitments for contempt under 
the act, has sustained it against determined 
attack, and the final question of its validity is 
expected soon to come before the Federal 
Supreme Court. 

The vital question, however, will not be 
decided by any court. It will not depend 
on any technicality of the law. It will be 
decided by an intelligent and informed pub 
lic opinion which will judge the experiment 
by its works. If it develops a just solution 
of a hitherto unsolved problem, the function 
of the courts will merely be to require that 
its provisions shall not run counter to con 
stitutional inhibitions. If it fails to operate 
satisfactorily, it will not endure, even 
though the highest court should declare that 
it did not contravene organic law. 








CONTRIBUTIONS 

The, board of editors wish the members of 
the Association to feel that the JouRNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those who 
send them may be assured that they will receive 
prompt and careful attention. 

Articles cannot always be published in the 
number following their acceptance. Those who 
send them, however, may rest assured that ma- 
terial which is found available will appear at the 
earliest possible date. 











STATE ADMINISTRATIVE REORGANIZATION 


What Has Been Done to Solve the Important Present-Day Problem of Making State Govern 
ments Simpler and More Efficient 


By WALTER f 


Dopp* 


Uf the ( hicago, lll P Bar 


TATE GOVERNMENTS have so increased 
the number and importance of the things they 
do, and the amount of their expenditures, that 

the problem of state administrative reorganization 
has become increasingly important in recent years. 
During the past ten years investigations of thei 
present administrative systems have been made in 


more than one-third of the states, and a series ol 
valuable reports has been published, summing up 
the results of these investigations [The two most 


important reports are that of the Illinois ficiency 
and Economy Committee, published in 1915; and 
the report of the New York Reconstruction Com 
mission, published in 

The problems of state administrative reorgani- 
zation are the most pressing ones in the field of 
state government, for the administrative organiza 
tion is the permanent machinery for the purpose ot 
doing the state’s work, and through the executive 
department of state government the bulk of state 
expenditures is made. State governments in 1919 
spent more than $600,000,000 and upon the efficiency 
of state government depends not only the work con- 
ducted directly by the state, but also to a very great 
extent the effectiveness with which large sums of 
money are spent by local governments within each 
of the states. 

In practically all of our state governments there 
has developed a series of elective state officers, pro 
vided for by the constitution. In the earlier days 
of state development the tendency was to leave to 
legislative bodies the appointment of the more im 
portant officers of the state government Che office 
of governor soon became independent of the legis- 
lative bodies; and gradually, with the distrust of 
legislative power which arose partly from abuse of 
that power and partly from dissatisfaction with 

Lh 





things upon which the people forced legislative ac 
tion, there came a series of separately elective state 
officers. Up until about fifty years ago the functions 


of state government were fe ind were conducted 








by a small group of officers, most of whom had be 
come popularly elective. With the development ot 


new needs in the field of state government there has 
been some tendency to provide by the constitutions 
themselves for additional administrative machinery 

and when the constitutions ve created new offices 
they have ordinarily provided for the popular elec 
tion of persons to fill such offices Illinois has five 
constitutional state offices in addition to the go\ 

ernor. Idaho has seven, and Nebraska has eight 
such offices in addition to the railroad commissioners 
who are provided for in the cor stitution and made 
elective, and six elective regents of the state uni 
versity. 


The number of constitutional state officers who 
are popularly elective could not easily be multiplied 
to an indefinite extent; and the increased importance 
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of the constitutional state officers has in re¢ ent years 


come chiefly through the vesting in such officers by 
statute of additional powers and duties. It would 


have been possible to build up the complete state 


administration around the governor and the other 


elective state officers in the several state through 
the vesting either in the governor or in some one of 
the other elective officers of all of the additional 


powers or functions which the legislatures desired 


should be conducted by the state government. Such 
a plan was actually contemplated by the Arkansas 
constitution of 1874 which provides that:. “The 


General Assembly shall have no power to create any 


permanent state office not expressly provided for 
in this constitution”; and by the provision of the 
Nebraska constitution of 1875 that “No other ex 
ecutive state office shall be conti! 


ued or created 


and the duties now devolving on offices not provided 
for by this constitution shall be performed by the 


offices herein created.” Neither of these provisions, 
however, operated to prevent the creation of offices 
other than those provided for by the constitution, 
and Nebraska in 1920 changed its constitutional 
provision so as to prohibit the creation of other stat 
executive offices except by a two-thirds majority of 
| members elected to the two houses of the 
lature. 

As new needs have developed for state 
mental activity, new offices have been created by 
statute. In a number of states the constitutions 





expressly deny an appointing power to the legis 
latures. A number of the state constitutions ex 


pressly provide for a certain amount « 
power in the governor, by and with the advice and 
consent of the Senate; although the legislatures in 
many states are free to vest an appointing power! 
in the governor either with or without the 

and consent of the Senate, or to provide for some 
other method of appointing to office. When new 
offices have been created by statute, however, the 
natural tendency has been to vest the power to fill 
such offices in the governor, usually with the ap 
proval of the Senate. With the rapid increase in 
the number of thin 


appointing 


adv ice 


ngs that the state government has 
come to do in almost all of our states, th 
resulted in an increase in the powers vested in the 
office of governor, and has tended to some extent to 


increase not only the power but also the importance 
of this ‘office. However, although there has been 
this tendency to increase the importance of the 
office of governor, this has not always added m 

terially to the powers of any one person holding 


that office 

As needs for new state activities have presented 
themselves, state legislatures have usually created a 
new and independent office for the purpose of meet 
ing each new need. The experience of Illinois in the 
creation of offices for the handling of labor prol 
will illustrate this more clearly. The first specifi 


need which presented itself was that for a body 
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collect information about labor matters, and such 


1 in 1879. With the increased 
scale production in factories, 
‘re came a need 1 legislation protecting those 
ho work in such factories, and with the enactment 
such legislation a factory inspector’s office was 
reated in 1893 The great Pullman strike of 1894 
d to the creation state board of arbitration in 
With the development of the need for regu- 
ation of private employment agencies, and of regu- 
itions for the inspection of mines, powers in these 
espects were for a while vested in the same body 
vhich was established in 1879 for the collection of 
nformation regarding labor matters; but this was 
not in line with the general tendency, and soon inde- 
pendent bodies were created for the inspection of 
private employment agencies and for the adminis- 
tration of legislation For a while, 
when workmen’s co! legislation was first 


ody was establish¢ 
velopment oi large 


( 


RO5 


state mining 
pensation 


enacted, the administration of this legislation was 
vested in an existing dy, but at the next session 
if the General Assembly a new body, the industrial 


, , 1 
board, was created tor tl 


e administration of work- 
men’s compensation legislation 


Free employment 






offices began to be established in 1899. The offices 
established in ¢€ icl eparate city were made sub- 
stantially independent, and several offices estab- 
lished in Chicago were left substantially independent 
of each other, although all of these offices reported 
to a common central board 

These several bodies for the administration of 
labor laws in Illi ; were created at different 


times, and natu id conflicting and overlap- 


ping powers Ac reports were required to at 
least five separate rganizations within the state 
gvovernment, and no employer was sure whether he 


must report to one three or more bodies; and 
when he had complied with the law with 
lent Each type of acci- 
statute, and 
two or more 


as to 
respect to act 

dent report was defi 
when one employer had to 
was required to different type 
itural result was that the 
ded all of the laws 
nt reporting, and the confused 


eporting 
tely specified by 
report to 
bodies, he make a 
of report to eacl he 1 
employer in most es disregar 
with respect to accid 


relationships among the several state authorities 
prevented any one of then om detecting his viola 
tion of the law ; 
In each field of state activity in Illinois and in 
other states a similar development took place; until 
a state was poor indeed which did not have 50 or 
more independent boards, offices, and commissions 
with conflicting powers and jurisdictions. Illinois 
before 1917 had more than 100 such bodies, Michi- 


gan in 1920 had 116, Delaware over 100, New York 
187. Massachusetts over 200, Maryland 85, Utah 
48. In Michigan in 1920 the was ex-officio 
a member of 24 boards 

In this devel 
states ran to a ! 


(sovernor 


of independent bodies the 


xtent to boards whose mem- 


bers had overlapping terms, so that no one gov- 
ernor could ordinat appoint a majority of any 
one board during his term of office. In a large 


tatutes creating such boards 
it not more than a certain 


number of cases the s 
also definitely spec 


number of the bers of such boards should 
belong to one political party 
In more that he states the governors have 


two-year terms nd statutes providing either for 
] eads tended 


ith individual h 


tt 


boards or for omice 












to provide for appointments running for a longer 
time than the governor’s term. In Michigan during 
one term of two years the governor had a cer- 
tainty before 1921 of appointing only five of the 
numerous state officers who were presumably sub- 
ordinate to hira. In Ohio before 1921 the Governor 
in one term of two years often had substantially 
little appointing power, although his predecessor 
may have had the power to appoint almost all of 
the officers and boards serving during his term. 
The Governor in a two-year term necessarily 
spends the first year learning something of his task; 
and in his second year he is facing a new election 
and a possible successor. His predecessor may 
under the arrangement of terms in Ohio before 1921, 
and in other states have chosen almost all of the 
important officers to carry on the work of the state 
government during his term; although if he were 
lucky, he might be the governor to choose the 
officers to carry on the work of state government 
not only during a part of his own term but also 
during the term of his successor. 

The American state governor is the most con- 
spicuous state officer. The candidate for the gov- 
ernorship probably makes his campaign honestly 
and sincerely upon a platform of doing things, and 
as the state officer most conspicuous in the eyes of 
the people, he is expected to keep his pledges. By 
the terms of the state constitution he is probably 
said to possess “supreme executive power” and the 
constitution probably also makes it his duty “to see 
that the laws are faithfully executed.” 

What situation does the new governor face 
when he comes into office? He finds that the con- 
stitution has given him a fairly large share in the 
work of legislation. He has probably been elected 
upon a platform of proposed executive and adminis- 
trative adjustment; and facing the executive side 
of his task, he finds about the following situation: 

(1) There is a group of constitutional executive 
state officers chosen ordinarily by popular vote, just 
as the governor has been, with some constitutional 
recognition of the governor’s superiority over these 
other state officers, but with the political relation- 
ships between him and the other elective state offi- 
cers such that the governor can actually exercise 
little supervision over them 

(2) He turns to the statutory organization of 
the state government and finds a large number of 
boards, offices, and commissions usually appointive 
by the governor (with the advice and consent of 
the Senate), but in many cases with terms so ad- 
justed that he does not control the appointment of 
individual officers or of a majority of the members 
of boards. Even if he does control the appointment 
to the statutory boards, offices, and commissions, 
the governor finds so many of these bodies, and 
such conflicting authorities that the possibility of 
controlling them is slight because of their very 
multiplicity 

(3) The Governor has probably made the en- 
forcement of certain state laws a part of his plat 
form, but when he comes to examine his powers 
with respect to this matter he finds the enforcement 
of law throughout the state chiefly in the hands of 
locally elected officials over whom he has little con- 
trol 

In his discouragement over any attempt to con- 
trol the state administrative organization, the Gov- 
ernor is likely to give up the administrative task 
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as a hopeless one, and to turn to the field in which 
he has greatest power, that of legislation. That 
is, what we have done is to set up a so-calied chiet 
state executive with more power over legislation 
than over executive matters. We have made his 
task from the administrative standpoint largely a 
hopeless one. Governors have more often estab- 
lished reputations through legislative programs 
than through effective administration. 

The. difficulties outlined above are partiy con- 
stitutional and partly statutory. Efforts were made 
by the New York constitutional convention of 1915 
to deal through the constitutional text with the 
problem of consolidation of state administrative 
agencies, but the constitution proposed by this con- 
vention was rejected by the people. Massachusetts, 
by constitutional amendment of 1918, provided for 
an administrative consolidation, which was carried 
into effect by legislative act in 1919. Substantially 
nothing has been accomplished by means of con- 
stitutional change, unless the budget amendments 
of Maryland, Massachusetts, and West Virginia 
be so regarded. However, better results have been 
obtained with respect to the much larger part of 
the state administration which has been organized 
by statute and which can be altered without con- 
stitutional change. 

The states began quite early to realize that a 
number of state charitable and penal institutions 
could not be efficiently managed through providing 
a separate board for each institution, without any- 
thing of coordination of the activities of the several 
institutions. The first development was toward 
setting up a single state board for the purpose of 
exercising some degree of supervision over the 
separately managed state institutions. Massachu- 
setts created such a board in 1863 and was closely 
followed by other states. In more recent years the 
tendency with respect to charitable and penal insti- 
tutions has been toward a single administrative 
management and control by one board, or by a 
single officer rather than a board. In the field 
of charities and corrections most of the states of 
the country now have their institutions managed 
by a single authority, and an increasing number 
have this central authority vested in a single de- 
partment or individual rather than in a board. Steps 
toward consolidation and reorganization of state 
activities have also been taken in a number of other 
fields, particularly labor and agriculture. 

Piecemeal consolidations of previously inde- 
pendent bodies acting in the same field have, how- 
ever, accomplished little to reduce the multiplicity 
of state administrative bodies, for each new session 
of a state legislature has usually created as many 
offices as were abolished through consolidation. In 
more recent years the important development has 
been that toward some method of coordinating more 
closely all of the administrative functions of the 
state government carried on under statutory au- 
thority. 

Attempts to Reorganize State Administration 
Without Increasing Power of Governor 

In a number of states this effort to coordinate 
state administrative activities has taken place in 
such a manner as to weaken rather than to improve 
the position of the governor. Wisconsin a number 
of years ago began the plan of setting up a series of 
important commissions, with the members of each 








commission appointed with over-lapping terms, an: 
with the establishment of continuing appropriation 
for such commissions. In this manner the commis 
sions once created were made to a large extent in 
dependent of the biennial sessions of the legislature 
and also through overlapping terms largely inde 
pendent of the governor. In addition to this or 
ganization Wisconsin established in 1911 a board 
of public affairs which is composed of the governor 
secretary of state, president pro tem of the senate, 
speaker of the assembly, chairman of the senate 
finance committee, and three other persons ap- 
pointed by the Governor and approved by the senate 
for two year terms. The board has accounting and 
efficiency control over the state government, collects 
estimates from the different offices of the state gov- 
ernment, and recommends a budget to the state 
legislature. In the preparation of the estimates the 
governor-elect has the right to be present. 

Michigan in 1921 passed several laws, creating 
departments of labor and industry, agriculture, state 
welfare, conservation, and public safety. The di- 
rectors of the departments of agriculture, state 
welfare, and conservation and the commissioner of 
public safety are appointed by the governor. 
However, the state welfare department is pro- 
vided with a series of commissions which will 
actually manage the institutions, each commis- 
sion handling a group of institutions and re- 
placing separate boards for each institution. The 
commissions have jurisdiction over the institutions, 
though the heads are appointed by the governor on 
the recommendation of the proper commissions. 
The director of the department does not appear to 
have been given a great deal of power. Although 
the governor appoints the director of conservation, 
power are directly vested in a commission of con- 
servation, of seven members. The department of 
labor and industry has at its head a commission of 
three members appointed by the governor with the 
advice and consent of the Senate, with a chairman 
appointed by the governor to have general super- 
vision over the administrative affairs of the depart- 
ment. The departments established in 1921 consti- 
tute steps toward a more consolidated administra- 
tion under the authority of the governor, but an- 
other law passed at the same session provides for a 
state administrative board composed of the gov- 
ernor, secretary of state, state treasurer, auditor 
general, attorney general, state highway commis- 
sioner, and superintendent of public instruction. 
This board is given general supervisory control over 
all offices and institutions of the state, and may 
issue orders with respect to the conduct of business, 
but no order may be issued without the written ap 
proval of the Governor. Powers with respect to the 
state budget and state purchasing are transferred 
to this board, and the board is given supervision 
over state accounting, and over the planning of state 
construction work. The Michigan plan may, in 
view of the creation of this board, be classed as one 
which to a large extent seeks to place the executive 
powers of the state in the hands of a commission 
or board composed of all of the elective. state offi- 
cers. The superior power of the governor is recog- 
nized, but not in a manner such as to give the 
governor anything in the nature of complete ad 
ministrative command. 

Indiana created in 1919 a state highway com- 
mission, and at the same time established a depart 
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nt of conservation into which it consolidated a 
mber of previousiy separate state activities. Both 
e state highway commission and the department 

conservation are placed under commissions of 
ur members each, not more than two of whom 
iy be from the same party and one of whom is 
ppointed each year these commissions choose 
e directors for the administrative work of these 
ortions of the state’s service, and this type of or- 
ranization does not, of course, in any way aid in 
he establishment of really coordinated adminis- 
ration under a single authority. 

New York in 1921 abolished the offices of mili- 
tary training commission, state superintendent of 
elections, department of narcotic drug control, and 
state printing board; but at tne 
ited a motion picture commission, and a water 
powel commission \t the same time New York 
reorgauized its public service commissions, its de- 
partment of labor, and its tax commission, and pro- 
vided a new organization for budgetary and contract 
work. The New York department of labor as es- 
tablished by legislation of 1921 has at its head an 


| 
I 


same session cre- 


industrial commissioner appointed by the governor 
with the advice and consent of the Senate for a four 
year term. The Governor serves for a two year 
term. An industrial board of three members its cre- 


nt of Labor with rule-making 
each member of the in- 
dustral commission being appointed for a six year 
term, one being appointed each two years. The 
commissioner, however, is given full administrative 
control, and may sit with the industrial board in 
consideration matter except reviews under 
the provisions of the workmen’s compensation Act. 
The relationship between the industrial commis- 
sioner as the head of the department and the in- 
dustrial board for the exercise of rule-making and 
quasi-judicial powers is substantially the same as 
that recommended by the Reorganization Commis- 
sion in New York. At the same session the New 
York legislature reorganized the tax commission 
ind consolidated the tax work of the state more 
effectively. The legislation for this purpose pro- 
vides for three commissioners appointed by the 
Governor with the advice and consent of the Senate 
for six year terms, one each two years. The presi- 


ated in the Departme 
and quasi-judicial px 





wers, 


ot any 


ne 


dent of the commission is made its executive head 
and is given sole charge of the administration of 
the department The other two members exercise 


only certain powers which are vested specifically in 
the commission, but under the direc- 
tion of the president. At the same session the state 
organization for controlling public service corpora- 
tions was reconstituted. A public service commis- 
sion of five member as established with the mem- 
bers serving for ten year terms, and a transit com- 
mission of three members was provided for the City 
of New York. In the provision for these commis- 
sions there is no recognition of the need for an ad- 
ministrative head, and in this respect the New York 
legislature disregarded the recommendations of the 
Reconstruction Commission. At the same session, 
in creating a motion picture commission the legis- 
lature provided for three members with overlapping 
terms and with no administrative head of the work 
of the commission. That is, the legislature of New 
York in the taxation and labor re- 
such a way as to establish an 
fa department even though a 


therwise are 


tw cases of 


organized services 
administrative head 





commission was continued for quasi-judicial and 
rule-making power, and in two other cases entirely 
disregarded this more satisfactory plan. 

At its 1921 session the legislature of New York 
also passed a so-called state finance law providing 
for a board of estimate and control composed of 
the governor, the chairman of the finance commit- 
tee of the senate, the chairman of the ways and 
means committee of the assembly, and the state 
comptroller. This board has power to investigate 
and to make recommendations to heads of depart- 
ments, and to see that such recommendations are 
carried out. The board also receives and revises 
estimates of appropriations and presents recommen- 
dations to the two houses of the legislature; and 
makes rules as to contracts and purchases of articles 
to be used by more than one department. New York 
through its board of estimate and control, very 
much as Wisconsin through its board of public 
affairs and Michigan through its state administra- 
tive board, seeks to put a large portion of the ex- 
ecutive authority of the state in commission. 

New Jersey has perhaps gone farther than any 
other state in the direction of creating a series of 
commissions substantially independent of any one 
governor, for the conduct of the administrative af- 
fairs of the state. By legislation which began in 
1915 and which has continued in succeeding ses- 
sions the state of New Jersey has established con- 
solidated departments of shell fisheries, commerce 
and navigation, conservation and development, 
taxes and assessments, agriculture, labor, charities 
and corrections, fish and game. The department of 
labor has at its head a commissioner of labor ap- 
pointed by the governor with the advice and consent 
of the senate for a four year term. The governor of 
New Jersey serves for a three year term, so this 
does not give him complete control over this office. 
However, the departments of agriculture, shell fish- 
eries, commerce and navigation, conservation and 
development, and charities and corrections, are sub- 
stantially removed from the control of the governor. 
Each of these departments is under the control of 
a board of eight members, and in three of them not 
more than four of these members may belong to 
the same political party. The members of these 
boards are appointed by the governor with the ad- 
vice and consent of the Senate, for overlapping 
terms longer than that of the governor. In the case 
of the department of agriculture the governor’s 
power of appointment is limited to those chosen by 
deiegates of certain organizations, and in the case 
of the department of charities and corrections the 
governor makes his appointments to the board 
without regard to political considerations. All of 
these boards, however, choose and control the 
heads of their respective departments, and the 
heads of the departments of shell fisheries, com- 
merce and navigation, agriculture, conservation 
and development, and charities and_ corrections, 
are in no real way under the supervision of the 
governor at all, although the governor is ex officio 
member of the board of charities and corrections. 
The secretary of agriculture is appointed within the 
classified civil service, and the commissioner of 
charities and corrections is in the unclassified civil 
service, and is to hold his office at the will of the 
board which appoints him. The board of fish and 
game commissioners and the state board of taxes 
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and assessments are composed of members with 
overlapping terms serving for five years. 

From this brief outline of organization it will 
appear quite clearly that the administrative work 
of the state of New Jersey has been placed in a 
group of commissions, apparently with the notion 
of protecting it from the governor. Not only this, 
but by statute a state house commission has been 
created composed of the governor, state treasurer, 
and state comptroller. However, the state pur 
chasing agent acting under this commission is ap- 
pointed by the governor with the advice and con 
sent of the senate for a five year term, removable 
by the governor for cause. 

In 1915, at the same time when the legislature 
of New Jersey consolidated a number of previously 
separate activities under departments controlled by 
boards independently of the governor, a law was 
also passed requiring that certain of the more im 
portant bodies be represented at a meeting once 
each month. The first meeting was to be called by 
the governor who was made ex-officio member and 
chairman, and the group of six department heads so 
required to meet once each month were authorized 
to submit recommendations annually to the legis 
lature to promote efficiency and to prevent dupii 
cation in engineering work. 

In New Jersey estimates for appropriations are 
prepared for the governor on blanks furnished by 
the comptroller, and the governor transmits requests 
to the legislature with his recommendations. With 
respect to appropriations, however, the state house 
commission is authorized to permit transfers of 
items within appropriations granted to any depart 
ment and emergency funds when appropriated have 
been placed under the authority of the state house 
commission rather than under the authority of the 
governor. . 

The states just discussed proceed largely upon 
the assumption that the governor is a person to be 
distrusted, and that a large amount of administra 
tive authority in the state should be vested in a 
board of which the governor is but one member. 
New Jersey has perhaps gone farthest not only in 
this respect, but also in the establishment of con- 
solidated departments which should be made sub- 
stantially independent of any central executive 
control. 


Attempts to Better Conditions Through 
Power of Governor 


Another group of states has sought to reach 
the problem of a better administrative organization 
by means of a coordinating board rather completely 
under the control of the governor. California in 
1911 created a state board of control of three mem 
bers to hold office at the pleasure of the governor 
Duties were imposed upon this board to examine 
the books of all institutions, to visit institutions, 
to pass on claims against the state, to approve all 
warrants drawn on the state treasury, to set up an 
accounting system for the state, and to approve 
contracts for the purchase of supplies and ma 
terials. The department of public accounting cre- 
ated under the board was authorized with the ap 
proval of the board to require reports from all 
offices and institutions. The board was also au 
thorized with the approval of the governor to au 
thorize the creation of deficiencies. Here we have 


a substantial recognition of the fact that with the 





multiplicity of administrative bodies within the 
state the governor cannot exercise an efiective per 
sonal supervision over them; and California in 1911 
therefore created a board of three members subject 
to the control of the governor who should sub 
stantially act as his agency for the purpose of ex 
ercising such a supervision. 

Alabama in 1919 did much the same thing by 
providing for a state board of control and economy 
of three members appointed by the governor, and 
to hold at his will, removable at his discretion 
Chis board, however, was not given quite so wide 
an authority as the somewhat simiiar board in 
California, but was authorized to expend all moneys 
appropriated by the state for eleemosynary and 
charitable institutions, and to make purchases for 
all departments and activities of the state govern- 
ment. The separate boards were left in Alabama 
for each institution, but the state board is given 
charge of the business affairs of the institutions 
as well as supervision over all state purchases. 

Similar to the Alabama organization is the 
board of adm‘nistration created in Kansas in 1917. 
This board is composed of four members of whom 
the governor is one member and chairman. The 
other three members are appointed by the gover- 
nor by and with the advice and consent of the 
Senate, with overlapping terms. The governor may 
remove members of this board. The members are 
required to give all of their time to their offices, 
and supersede boards for the benevolent, educa 
tional and penal institutions of the state. This 
board is required to employ a business manager for 
the institutions under its control and may discharge 
him. It is contemplated that the business manager 
shall be really the administrative head of all of the 
work under the board of administration. The term 
“business manager” has caused the Kansas organ 
ization to be rather widely discussed, although it 
does not go so far as those of California and Ala 
bama. 

The state board of control of West Virginia is 
in a way the parent of boards of control such as 
those established in California, Alabama, and Kan 
sas. The state board of control of West Virginia 
is composed of three members appointed for six 
years with overlapping terms, whose function it is 
to manage the charitable institutions of the state 
and to have charge of the financial and business 
affairs of the educational institutions. This board 
makes plans for all new buildings to be constructed 
by the state, and purchases supplies for both chari- 
table and educational institutions. The state board 
of education, composed of a larger number of mem- 
bers but appointed in the same manner, has charge 
of educational institutions. The board in West 
Virginia is not so completely under the control of 
the governor as are the boards in California, Ala- 
bama, and Kansas. 

The board for the administration of state in- 
stitutions in Tennessee, and the board of control 
in Texas, are somewhat comparable with the boards 
just referred to. The board of administration of 
state institutions in Tennessee is made up of the 
governor, treasurer, and general manager of state 
institutions, but the governor’s control of the board 
is made effective through the fact that the general 
manager of state institutions is appointed by the 
governor and is removable by the governor for 
cause. The general manager is, however, appointed 
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statutory offices. 


In view of this fact Massachusetts cannot be 
classed with the states which have taken a long for- 
ward step toward administrative reorganization ; 
and this seems to be recognized by a resolve adopted 
by the Massachusetts general court in 1921 estab-~ 
lishing a special commission to investigate prob 
lems of administrative organization. 

Pennsylvania in recent years has done a great 
deal by separate acts of the legislature in the way 
of reorganizing effectively its administrative sys- 
tem ; and the state of Missouri has taken a long step 
in advance by a series of laws enacted in 1921. 
The Missouri legislation is not altogether satisfac 
tory, and the more essential elements which go 
to make up the Missouri organization are now in 
suspense because of referendum petitions. By 
legislation of 1921 California has taken a hesitating 
step toward complete administrative reorganization. 

None of the states in the group just enumer- 
ated, which have done the most in the way of re- 
organizing their administrations, have hit upon an 
ideal scheme. The reorganization acts in Illinois, 
Nebraska, Idaho, Washington, and Ohio, are all 
a result of compromise with various political, offi- 
cial, and institutional interests, and there would 
be no great difficulty in improving them; but they 
do constitute the most effective examples of state 
administrative organization yet provided for in this 
country. The number of departments and the types 
of departments created in these several states vary 
a good deal. Illinois established nine departments 
The Nebraska legislation of 1919 established six 
departments; but Nebraska has a number of con 
stitutional bodies such as its board of commission 
ers of state institutions, board of regents, and state 
railroad commission, whose activities could not be 
brought within the scope of a statutory reorganiza- 
tion. Idaho by legislation of 1919 reorganized its 
state administrative services into nine departments, 
but in 1921 consolidated the work of its depart- 
ment of commerce and industry with that of its 
department of finance. Ohio has provided eight 
departments, and Washington ten. Differences in 
local needs have caused departments to be estab 
lished in one state for activities which constitute 
merely divisions of departments in another state. 
For example, the state of Washington has depart- 
ments of conservation and fish and game, and Idaho 
has a department of reclamation. Problems regard 
ing fish and game are clearly more important in 
a state like Washington than in either Ohio or 
Illinois. Problems of conservation and reclama 
tion play a larger part in Idaho and Washington 
than they do in more distinctly industrial states 
such as Ohio and Illinois, although there may not 
be so much reason in fact for this difference. The 
proposed reorganization in Arizona in 1921 which 
failed of enactment provided for a consolidated 
department of labor and industry, uniting the ac- 
tivities which in Illinois and Ohio are properly or 
ganized into two departments. 

Although states must vary in the departments 
which they will need and in the organization which 
they may adopt, it is yet desirable that there should 
be for the states adopting a complete administra- 
tive reorganization a similarity of departmental 
names, so that the activities found in one state 
under a title may be found in other states under 
much the same title. Upon the basis of the out 
line presented above of legislation in the several 
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states it may be well to analyze briefly the chief 
problems of state administrative reorganization 


Chief Problems of State Administrative 
Reorganization 


In more than half of the states of this country 
the governor serves for a two year term. There 
is no possibility of organizing an effective state 
administration so long as the head of that admin 
istration changes so frequently 

The governor as the chief executive officer of 
the state acts and must for a long time act in co- 
operation with a group of other elective state of- 
ficers. It is desirable that this group of elective 
state officers be reduced and that the states ap- 
proach the federal plan of organization, and have 
an administrative organization completely under 
the control of a popularly elected and responsible 
state executive officer. 

Changes in the term of the governor and in the 
number of other elective state officers require con- 
stitutional alterations and must come slowly. How 
ever, it is desirable that the governor should be 
recognized as the chief executive officer of the state. 
so far as this result can be accomplished by stat- 
ute. A number of states which are referred to 
above have tended to place the state administra 
tive power in commission, and under such a plan 
it is out of the question to organize the work of 
the state effectively or to hold any one person 
responsible for the proper conduct of that work. 

The organization of the state administration 
into a small group of departments with each de 
partment itself made responsible to the governor, 
arouses some fear that such a plan sets up a despo 
tism in the state. Such a plan is in theory that of 
the national government, and there is nothing to be 
feared from organizing a responsible state admin 
istration under the control of a popularly elected 
governor chosen at the most for a period of four 
years. It would be wise, however, to have the gov 
ernor of the state chosen for a period even longer 
than four years and not subject to re-election. The 
two year period makes it impossible to organize a 
state administration effectively, and a four year 
period, with the possibility of re-election, ties the 
hands of an ambitious governor. The governor 
is the most conspicuous officer of the state, and in 
practically all of our states he now appoints some 
officers who are more important than some of those 
who are elective by the people of the state at large 

A good deal of progress has been made toward 
the simplification of our state administrative or 
ganization, but in the main the state plan is still 
that of hiding responsibility in hundreds of separ 
ate little compartments. Improvement may be ex- 
pected from the concentration of power in the gov 
ernor, and from knowledge on the part of the 
people as to whom they may hold responsible for 
the proper conduct of state affairs. The possibility 
of abuse and of greater political power goes with 
the opportunity for improving state administration 
Shall we assume that our state governments are bad 
and seek to prevent their doing anything effectively, 
while at the same time imposing upon them con 
stantly greater and more important tasks; or shall 
we unloosen the hands of state government and 
give it a chance to do its work effectively, assum- 
ing at the same time that increased power to work 
effectively means an increased possibility of danger 








as well? But the increased possibility of danger 
carries with it an effective means of discovering 
the danger, because the executive organization and 
the governor as its responsible head will under suc 
a plan be so conspicuous that inefficiency or cor 
ruption cannot hide itself. 

In order to accomplish this purpose it would 
be wise wherever possible to vest complete appoint 
ing power as to the heads of departments in the 
governor without the advice and consent of the 
senate. The responsibility for administration is thus 
more definitely vested in the governor; and should 
an occasion present itself when the state senate 
is out of political harmony with the governor, no 
confusion results from an impossibility of making 
the appointments which the governor thinks should 
be made, for the conduct of the work of the govern 
ment for which he, the governor, is responsible 

The departments into which the state adminis 
trative work is organized should be few enough 
for the governor to control, and each should have 
related work. It is possible that more harm than 
good will come from an effort to unite control over 
educational and penal institutions as has been done 
in West Virginia, Kansas, and some other states, 
and it is also questionable whether the departments 
of business control and efficiency organized in 
Washington may not because of overlapping juris 
dictions among themselves and with the superin 
tendents of institutions come into serious conflict 
with each other to the detriment of the service of 
the state. Ordinarily, placing upon two or three 
officers or bodies a responsibility for different parts 
of the same task will result unsatisfactorily 

Once the organization into departments has 
been agreed upon, the head of each department 
should be given complete responsibility under the 
governor for the work of that department. Great 
credit is due to Governor Harry L. Davis of Ohio 
for insisting that the directors of departments have 
authority to appoint the heads of the divisions in 
their departments. No governor can properly hold 
the head of a department responsible for the work 
of the department, and at the same time dictate to 
him the details as to who shall be employed within 
the department or as to the methods of its adminis 
tration. This does not mean that there should be 
an absence of co-operation among all of the de 
partments, for the heads of the small group of ad- 
ministrative departments should meet at certain 
regular intervals with the governor for a discussion 
of common problems 

One of the most serious problems in connection 
with state administrative organization is that as to 
the quasi-judicial and discretionary functions to be 
performed by the state. Tax commissions, public 
utility commissions, and industrial commissions for 
the administration of workmen’s compensation 
laws, must pass upon matters of a quasi-judicial 
character, such as the valuation of property, th 
reasonableness of rates, and the question as to 
whether an injured workman is entitled to com 
pensation. Not only this, but there has been a 
tendency in recent years to vest 1 greater and 
greater degree of rule making power in adminis 
trative bodies, so that in Ohio, New York, and a 
number of other states some provision must be made 
for the adoption by administrative authority of a 
body of subordinate legislation, power to enact 
which has been delegated by the legislature This 
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many 


e department of labor but also 
lepartments of health, agricul 
ire, and of other lies within the state govern- 
ient. These quasi-judicial and quasi-legislative 
functions are of necessity closely related to large 
iministrative fnctions 


cases oO! 


How should these functions be performed? It 
1as not been uncommon even in the states which 
ave gone farthest in the way of an administrative 


reorganization to leave commissions with overlapping 


terms for the performance of functions with re- 
spect to civil service, public utilities, labor, and 
taxation. These functions must be performed, and 
to some extent it is desirable to have a group per- 


them, rather than an individ- 
reorganization, the public util- 
commission, and industrial 
commission stantially independent, and are 
merely placed witl the departments of trade and 
commerce, finance, and labor administrative 
purposes. The reorganization of 1921 seek 
definitely to vest in the heads of departments the 
administrative work for the commissions, and 
makes the heads the departments of commerce, 
finance, and industrial relations, ex-officio secre- 
taries of the public utilities commission, tax com- 
mission, and industrial commission, respectively. 
The state of Massachusetts by its reorganiza- 
its civil service administration 
under a single commissioner, but provides two as- 


iorm certain parts ol 

ual. In the I[llino 

ities commission, tax 
are sul 


for 


Ohio 


tion of 1919 places 


sociate commissioners who are to act with the 
commissioner in connection with the making of 
rules and the hearing of appeals. Massachusetts 


also provides a somewhat similar organization with 
respect to 1ts department of labor and industries. 
The New York legislation, reorganizing the tax 
commission department of labor in 1921, 
gets much the same result by providing for three 
tax commissioners, but with the president having 
complete administrative control; and for a depart- 
ment of labor wit! industrial commissioner at 
its head, but wit! lustrial board of three mem- 


and the 


bers for rule-making and quasi-judicial powers, the 
industrial commissioner being authorized to sit 
with the industr1 mmission in most matters 
The department bor and industry, organized 


in Michigan in 1921 


providing for a « 
the chairman aj 
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sssible to adopt a plan some- 


what similar to tl employed before 1921 in con- 
nection with the department of health of the state 
of Ohio. Under this plan a board chose the head 
of the department, but after choosing him remained 
merely as a body for rule making and certain other 
powers, acting in these re spects upon matters sub- 
mitted by the he f the department, who became 


upon his appointment a member of the board. This 
plan, however, largely destroys the power of the 
governor over the head of such a department and 
is unwise for this reason 

For a short time the Public Service Commis- 
sion for the first district in New York (that is, for 
the City of New York) was composed of but one 
commissioner, and this plan did not seem to work 


rt 


Reconstruction Commission of 
recommended that the public 
and 


unsatisfactoril 
the state of New Yor! 


service commissio!1 ith for the second 


first 





STATE ADMINISTRATIVE REORGANIZATION 





413 






departments should each be composed of a single 
commissioner appointed by the governor with the 
consent of the senate, and that each commissioner 
should have two deputies to act with him in the 
hearing of quasi-judicial and quasi-legislative ques- 
tions, but with the commissioner responsible for 
the final decision. This plan was not adopted in 
New York and the new public service commissions 
created in 1921 have no single heads for the work 
or regulating public utilities in either of the dis- 
tricts. This continues what in most of our states 
has been one of the chief defects of public utility 
regulation. 

There is a definite tendency at the present time 
toward the use of single individuals for this quasi- 
judicial or quasi-legislative work, upon the assump 
tion that in almost all of the quasi-judicial work of 
administrative bodies there is a definite judicial 
review and that decision by one individual will not 
result in abuse. Maryland has adopted the plan 
of a single state employment commissioner instead 
of a civil service commission. In Wisconsin in 
1921 a legislative committee recommended the re 
placing of the tax, conservation, and civil service 
commissions by single officers; and in some states 
single tax commissioners have been provided with 
satisfactory results. The problem of adjusting 
properly the relationship between commissions and 
administrative responsibility has not been fully 
worked out. The plans employed in Ohio, Massa- 
chusetts, New York, Michigan and other states 
must be observed and more experience gained upon 
this point, before we'can have any judgment as 
to what plan will be best, if commissions for cer 
tain purposes cannot be replaced by single officers. 

From the standpoint of mass of legislation the 
two subjects upon which state administrative re- 
organization has gone farthest are those of state 
purchasing and state budgets. Some states have 
done nothing more toward co-ordinating their ad- 
ministrative organization than to set up central 
machinery for purchasing or for budget estimates, 
or for both. 

The determination as to what estimates should 
be presented by administrative departments for 
proposed future expenditures, and the control of 
expenditures after appropriations are made, are 
primarily executive functions; for the executive 
department normally spends much the greater 
amount of money appropriated for state govern- 
mental purposes. Three states (Maryland, West 
Virginia, and Massachusetts) have adopted con- 
stitutional amendments with respect to the budget. 
judgetary legislation has been enacted in nearly 
all of the states of this country, but little result 
has been obtained in many of these states from 
so-called budgetary legislation. Most of this legis 
lation has proceeded without an administrative re- 
organization, and some states (West Virginia by 
constitutional amendment) place the preparation of 
estimates for budgetary purposes in the hands of 
a commission of officers of whom. the governor is 
but one. Without a consolidated administration, 
budget estimates are apt to constitute merely a set 
of compiled figures. The governor cannot control 
what will be asked or obtained by those not re- 
sponsible to him, and a single executive budget 
policy can come only from a consolidated executive 
under a single command. The term “budget” when 
applied merely to a consolidated statement of esti 
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mates means nothing, but this is the general use 
of the term in many of the states which have adopted 
a so-called budget plan. The compilation of esti- 
mates into a single document with some revision 
before they go to the legislative body is of some 
assistance, but unless there is a single command 
to make sure that the budget as proposed is ad- 
hered to by those within the executive department, 
the estimates amount to little Not only this, but 
after a budget is adopted, it means not a great deal 
unless there is permanent machinery within the 
state government for the centralized administration 
of the budget so as to make sure that deficits are 
not incurred and that economy is practiced. These 
functions are executive functions, although the 


function of determining whether an appropriation 


shall be made, and if so how much, is a legislative 
function through which the legislative department 
ought to control the policy of the state administra 
tion. In most of our states the legislative depart 
ment is unable to obtain information upon the basis 
of which to exercise an adequate supervision over 
appropriations, and this basis for such a supervis- 
ion can be obtained only through a consolidated 
executive administration 

In this country we have neither in the nation 
nor in the state developed much of continuity of 
administrative policy from one administration to 
another. A new president comes into office with 
new policies and with little « 
of the administrative work of the national govern 





detailed knowledge 


ment or of the reasons why certain policies were 
adopted by his predecessor \ state governor 
comes into office under the same conditions 

The main argument for overlapping boards 


such as have been set up in New Jersey is that of 
continuity of policy, and of a more permanent 
tenure for technical experts in governmental set 
vice. The New Jersey plan, however, does not 
policy and perma- 
nent service for technical experts, though it does 
destroy the possibility of hand 
a single enterprise. Some means must be devel 


necessarily obtain continuity « 
ing state business as 


oped however both in the national and in the state 
service, for a continuity of expert tenure, and for 
a continuity of governmental pol 

political in characte 


policy in matters not 


This constitutes on f tl serious problems 
in connection both with state and with national 
administrative reorganization By civil service 


laws we have sought to take some steps toward 
continuity of service for government experts, but 
in the main we h the effective applica 
tion of civil service to the less important and more 
subordinate employments [lt is entirely proper 
that the heads of administrative departments should 
change both in state and in nation for they are the 
policy advisors of the president or of the governor 
and should represent from a p litical standpoint 
the same interests as their chief. The more im 
portant task of government is that of carrying out 
effectively day by day the actual work of admin 
istration, and this does not involve matters of 
politics or of policy We must develop in this 
country, both in nation and state, standards of 
public service which il keep in office under the 
heads of departments important technical subordi 


nates and experts who may g on the 
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in their positions must be fully loyal to the policic 


outlined by their administrative heads. when those 
heads change from one administration to anothe1 
Both in the national and in the state ervice we 
have to some extent come in individual cases t 
recognize the indispensable character conti 


uous service for certain officers who are not subor 





dinates, but we must so far as possible build uy 
under the heads of departments a complete and 
permanent administrative organization hich cat 
efficiently carry out governmental policy and whicl 
can do this in loyalty to department chiefs of what 
ever party 

In governmental matters we have 1 tandard 
for the measurement of success or { ire Private 
business fails when it is unsuccessf \ publi 
administration when it is unsuccessful increases 
taxes or issues bonds We must obtain in ou 


public service 
with state and of municipality with municipality 


through the comparison of stat 


something of standards to be applied in the m« 

urement of success or failure in the work of gov 
ernment. Government is not business and cannot 
become so, but the administrative sid r govern 
ment presents much the same problems lo those 


of private business, and we must develop something 


of definite responsibility for governmental tasks 
and of definite standards by which to measure the 
success with which those tasks ire | 
Responsible leadership in our states is most 
likely to come from the gov rno1 executive 
organization is the one permanent rganization 
around which an administrative re 
a real leadership can be developed ry lership 
cannot be developed by scattering authority We 
cannot at the present time hold our state governor 
responsible for the effectiveness wit vhich ¢ 


ernmental .work is done because they have no au 


thority to see that this work is done effectively 
With the governor actually in authority « r the 
state executive organization, and with su ls 
plification of that organization that ( pri 
lems can be presented clearly to the state le at 
bodies, leg slation will be more ettect 1 
government will be better conduct [It must be 
borne in mind that nine-tenths of the task of leg 
lation has to do with state and local ministrative 
problems, ind that with state and | 


tive organizations 


complex and sorganized 


as they now are, state legislative bodies 1 t ne 
essarily in their work reflect to a er extent 
chaotic situatior 
Much has been done in the field tate ¢ 

ernment during the past ten yea h re 
mains to be done It is fortu é ‘ 
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can Commonwealth” he spoke of our cit veri 
ments as the greatest failure in Amet n polit 
lite The statement does not hold t iy because 
we have given attention to city aff nd while 
improvement can still be made, cities are not now 
the reproach which they were thirt years ag 
Our state governments have beg e type 
of forward development. The problet f bettering 
state government is to a large exte! | 
that of a better organization of lox rovernment 
within the states and to this problet creat deal 
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POLICE POWER AND THE KANSAS 


INDUSTRIAL COURT 


Protection of Public Health and Public Peace the Foundations on Which Mainly Rests the 
Authority of this Administrative Tribunal 


By F. 


DuMONT SMITH* 


Of the Hutchinson (Kan.) Bar 


HE history of vilized man is a record of the 

"YP captienes yi ng of private right to public 
right, of individual freedom to the general wel- 
fare. From the day the first savage became a member 
of a family on through the growth of the clan, the 
tribe and the race e individual has dwindled and 
society has expat [This growth of public right, 
more and more limiting and restricting private right, 
is the most striking fact of the last fifty years. The 
increasing of civilization, the growth of 
population and nstantly accelerating urbaniza 
ve gone hand in hand with the 


tion of this count 
development of the police power; not in the invention 


complexity 


1 


of new principles police power, but in the applica- 
tion to more and more subjects as such application 
becomes necessary to the general welfare. When the 
periphery of my private right impinges upon the 
periphery of your private right, each ceases to expand ; 
they become stat! 

Under the rights, the one private right 
as against another been stationary for genera 
tions. The law of private rights has been crystallized 
for hundreds of years, but when the periphery of my 


private right or your private right impinges upon the 
periphery of the right, my private right not 


only ceases to ex] and becomes stationary, but 


dwindles. The pu right more and more grows and 
encroaches upon my private right 

Before entering upon a discussion of the Kansas 
Industrial Court Law and the legal principles and 
decisions upon which it is based, it may be well to 
define this police power about which so much is said 
and apparently so little is known 

Edmund Burl in one of his sublime orations, 
said that the whole State and Power of England, its 


| T | 


King, its Lords a mmons, its Army and its Navy 


were constitute ned and maintained for the 
sole purpose of getting twelve honest men into the 
jury box: that is, the protection of the citizen’s life, 
liberty and property by forms of law instead of by 
arbitrary powe r. but e institution and the processes 
of the courts exhaust but a portion of the police 
power of the Stat \ vast reservoir of the police 
power remains iministered by the executive 
arm, what is com! known as the administrative 
branch of the | ernment And let me say here that 
a dictum of an ea! English Court, attempting to 


} 


distinguish be 
an independent attribute of 


administration of justice as 
English Constitution 


twee! 


+1, 
Lilie 


and the Police ich was the King’s preroga- 

*The author f r ars state senator, and during all of 
the time chairmar f ary Committee of the senate. At the 
present time he 1 : f the ( lify the General 
Statutes of the Stat Kansas, Commiss Kansas to the 
National Confere1 f missioners r State Laws, and 
president of the Stat t al Society H also counsel for the 
Stat th s suf , and in all other 
litigation connecte 5 Industrial Court when it reaches the 





tive, has misled many law writers into separating the 
administration of justice from the general police 
power. 

Courts administer police power by certain long 
recognized formulae, but it is, nevertheless, the police 
power of the state that is thus exercised. But after 
the courts have functioned, there remains a vast do- 
main of police power, exercised by the administrative 
arm, which deals with the general welfare of the 
people, education, public health, the maintenance of 
public peace, public morals and even the comfort and 
convenience of the citizen. All of these are under 
the watchful exercise of the police power. There is 
this clear distinction between the exercise of the police 
power by a court, and by the administrative arm. The 
court is inert until its jurisdiction is sought and in- 
voked by appropriate formulae. A court cannot go 
out and seize a criminal and try him until a complaint 
has been presented and a warrant issued. The court 
cannot collect your debt until a complaint has been 
filed against the debtor. A court cannot do equity 
until the equitable jurisdiction has been set in motion 
by an appropriate bill. But the administrative arm 
acts ex proprio vigore. It acts without complaint, 
without warning and even without investigation. It 
may act upon suspicion or surmise. It has inquisi- 
torial power, power to subpeena witnesses and com- 
pel the production of books and papers without any 
complaint being filed, wherein it differs from a court. 
You can not swear a witness in court until there is 
a legal controversy before the court. The exercise of 
the police power by the administrative arm is swifter 
of execution, speedier in action and presents many 
advantages over the rule-hampered action of the court. 
That is the reason why it was decided to make the 
Industrial Court an administrative body rather than a 
judicial body. As a court it would have had ad- 
vantages. It could punish for contempt; it could 
execute its own orders. You cannot confer admin- 
istrative functions upon a court, but you can confer 
quasi judicial powers upon an administrative body, 
the power to investigate, to take evidence, to deliber- 
ate, to weigh and to find the facts. These powers can 
be conferred upon a Legislative Tribunal, or upon its 
arm, a committee sitting for the purpose of investiga- 
tion. 

The administrative arm can anticipate labor 
troubles and strikes by investigating the conditions 
surrounding the mine or factory where disputes and 
industrial troubles are reaching an acute stage. Be- 
fore a strike has been called, before there is an overt 
act of industrial warfare, it can publish its findings 
so that the public will know whether the worker is 
getting a fair wage, working reasonable hours, giving 
an honest day’s work for his wage, and so that the 
public can know whether the business of the employer 


J 
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can reasonably stand shorter hours or an advance in 
wages without increasing the price that he charges 
the consumer. In fact, if these inquisitorial powers 
of the court were all its powers, these things were all 
that it could do, it would be worth the cost. Publicity, 
like the sunlight, is a great germicide. No sociological 
wrong can stand the light of day. The truth will kill 
it. If everyone knew the wholesale and the retail 
cost of the articles which they buy, there would be 
no profiteering. 

Whatever doubts there may be as to the consti- 
tutionality of some parts of the Industrial Court law, 
no one has ever questioned the right of the State, under 
its police power, to establish this administrative body 
and give it these inquisitorial powers. 

It is true, Mr. Howatt, who is now in contempt 
for refusing to obey the process of the court and 
testify, has appealed to the Supreme Court of the 
United States, but that court, in the Interstate Com- 
merce Case (154 U. S.) has decided every question 
raised by Mr. Howatt’s appeal, against him. 

Coming now to the question of police power, it 
is the broadest, the most unlimited, the most illimitable 
of all the powers of Government. Outside of a 
limited number of cases, where the police power affects 
the rights of property, the right to bear arms, public 
assembly and the freedom of religion, where the 
police powers are limited by certain amendments, the 
only boundaries, the only circumscriptions of that 
police power are that the exercise of it must be reason- 
able, and that it must tend to the public welfare. No 
respectable court and no text-writer has ever at- 
tempted to go further than this in setting boundaries 
to the power and each case is decided upon the par- 
ticular and instant question of fact 

It may be said that the police power is the end 
and aim and final object of all civil government, be- 
cause the end and object of all civil government is to 
promote the general welfare and happiness of the 
citizen, and it is with that that the police power more 
closely deals. 

The police power greets you at the threshold of 
life, where it prescribes the qualifications of the doctor 
and the nurse who bring you into the world. It fol 
lows you t6 the tomb, where it regulates the cemetery 
where your ashes are finally interred. And during all 
the interval from the first puny wail of the new-born 
child, to the death rattle of the dying, it surrounds 
you every moment with its invisible, ever present pro 
tection. Waking or sleeping, alone or in company, in 
the crowded street or on the lonely prairie, the police 
power is there, not merely protecting your life, your 
liberty and your property, but protecting your health, 
the morals of your community and safeguarding the 
comfort and convenience of your daily life 

The police power is the only power that can take 
and destroy private property for public benefit, with- 
out compensation to the owner, as where it destroys 
an unsafe or unsanitary building. It is the only power 
that can destroy the sanctity of a contract, which the 
Constitution says shall be held sacred. It is the only 
power that can over-ride a treaty, which the Consti- 
tution says shall be the supreme law of the land, as 
was held in the New Orleans quarantine cases, where 
a health regulation of the city of New Orleans set 
aside a treaty stipulation between America and France 
It is the most comprehensive and most minute of all 
the powers of government. It protects the cattle of 





the Kansas farmer against Texas fever, and it p1 
the migratory birds against undue and continuous 
slaughter in their seasonal flights. It regulates the 
length of time that the mill whistle may bl ithour 





> 


undue disturbance to the peace and quiet of the 


neighborhood, and it stops the great liner with its 
thousands of passengers, at the threshold of the 
country, until every individual has proven his ri 





to be admitted upon the ground of his physical and 
moral healthfulness 

It is the most flexible of the governmental powers, 
adjusting itself almost instantly to every cha 
conditions. The police power which adequately regu 





lated the movements of the stage coach, was found 
sufficient, without any extension of power, by merel) 
adapting established principles to new conditions, to 
regulate the railroads, the steamboats and the auto 
mobile, and shortly it will reach its long arm into the 
sky and regulate the air lanes and the aviator. Every 
time a new and'dangerous mechanism nvented, 
whether for labor or pleasure, the police power seizes 
its control and regulates it for the safety of the public 
Its two greatest functions are the protection of 
the public health and the public peace, and these are 
the foundations upon which, mainly, the power of the 
Industrial Court rests. In the first place, the Legis 
lature defines the necessaries of life as food, fuel and 
clothing. This is not a legislative fiat ; it simply recog 
nizes the primal necessities of life in the temperate 
zone. A man may live, love and be happy in a tent, 
a cave, or a dug-out; but to be well, to be healthy, 
he must have food, fuel and clothes. The State is not 
concerned with whether a man has one suit of clothes 
or a dozen; one meal a day, or five. It is not con 
cerned with whether he has fuel enough to warm 
ten-room house, or one room. But it oncerned, 
and the public health demands, that every family shall 
have so much food, so much fuel and so much cloth 
ing as shall maintain their health, keep them in decent 


comfort and provide for the sturdy upbringing of the 
future of the race 


Whenever a strike, a shut-down, or a lock-out 
threatens such a shortage in these necessities as en 
dangers the public health, then the State | the same 
interest in the strike or the lock-out that it has in an 
approaching epidemic of contagious disease Phe 


State need not wait until the smallpox or yellow fever 
has invaded a community. It may quarantine against 
these evils far in advance, prohibit persons coming 
from an infected community, from entering the dis 
trict where the public are yet whole. It may shut up 
an infected family within its dwelling, indefinitely, to 
protect the whole from the infection. This prohibition 
against any interference with the continued adequat 
production and distribution of the necessaries of life 
applies equally to the employer as well as the em 


ploy ee 


Che power thus asserted in the law is seriously 
questioned. It may be unconstitutional. But you will 
find, in examining the law, that every power of doubt 


ful constitutionality is segregated, placed in a section 
by itself, so that, if any power asserted by the court 
is denied by the Supreme Court of the [ nited States, 
the other powers remain. The constitutionality of the 
court and its inquisitorial power are unassailable. Of 
course, under this branch of the court’s power, only 
such industries are affected as produce 
\ strike in a match factory 


distribute 


; 


these necessaries of life 
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a chewing gum tactory, would not come 


urview of the under this | 
But there 
ortant, and that 


a strike « 


lead 

er police power equally as im 
protection of the public peace 
ynsiderable size 
ublic peace, the police reserves are 
herif! swears 
nilitia is calle 


varm of deputie 


loss of life, destruction of property; in fact, these 
hings are almost inevitable They have come to be 
regarded as an integral part of the strike, inevitable 
factors of this | warfare, just as the killing and 
maiming of mat nevitable in public warfare. The 
State has a right to anticipate violence and prevent it, 


well as punis! ifter the act. If I threaten you 
vith violence, yor n have me bound over to keep 
the peace » says that whenever there is a 
trike, or the danger of a strike, that threatens the 
public peace of a munity, this court shall at once 
begin to functiot1 ill examine the merits of the 


controversy, 1 
is right and who 
nounce whether t rkme 


determine and publish who 
rong: it will ascertain and an- 
ns hours shall be shorter, 


whether his wage be higher, whether the employer 
of the working 1 entitled to a higher price for his 
product in order to pay such high wage 

Phat the ition or limitation of the in- 
dustries that come under the purview of the Kansas 
Act is not arbit1 was fairly decided in Jones v 
City of Portland 15 U. S. 217. In that case the 
court took judicial notice that fuel was a necessity of 
life in the Temperate Zone; that the provision of a 
sufficient quantit it was necessary to the public 
health, and to that end the city might engage in the 
coal business 

What avail v l e a well heated house to the 
individual citize1 e had no food for his family? 
Or given.a well heated house and a sufficient larder, 
what would thes« iil him if neither he nor his 
family had suffici othing so that he might carry 
on his busines I is children attend school? One 
is as necessal! e othe The moment that the 
supreme court t idicial notice of the fact that 
fuel is necessary public health so that the state 
itself might engage in the fuel business, the basis was 


laid for the Kans 


In the very re ise of Coal Company v. Fuel 


Commission, 268 Federal 563, there is a striking dis- 
cussion of the growth of the police power and the 
court there upheld the fixing of coal prices by the In- 
liana Coal Com The Court said 
The state i power, can lay its hand 
upor ndustr Cher ay be, today, 
W 1 t w \ have no hesi 
tancy, today, in s re beyond the reach of the legi: 
ature grands find a very 
ge g that <« $ usinesses, or 
terprises, wit regulation of the state, under its 
police power 


This from a fe yurt, the stré con- 
servatism, two judg sitting and concurring. 

In Wilson vy vy, upholding the Adamson Act, 
the Supreme Court k judicial notice of the fact that 
there was a strike impending, had already been called 
to become effectua 1 certain date; that this strike 
would tie up all the railroads of the country; that as 
a result of the al tie-up of distribution of the 
necessaries of life, public health would inevitably be 
disturb:-d It 
th grounds 


placed its appt the Act upon these 


nghold of 


impaired and pu peace probably 
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While per se the federal government has no police 
power, that being all reserved to the state, it has such 
incidental police power, such implied police power as is 
necessary to carry out powers directly granted. This 
police power was exercised in the Debs case as inci- 
dental to the control of interstate commerce. 

Wilson v. New marked at that time the farthest 
advance of the police power in federal decisions. It 
was an outpost case. Lawyers looked to see it with- 
drawn under the attack of the enemies of social 
regulation. So far from being withdrawn, it has been 
very far extended in Block v. Hirsh. In fact, con- 
sidering the latter case, Wilson v. New is conservative. 

In his dissenting opinion in Wilson v. New, Jus- 
tice McReynolds called attention to the fact that if the 
government could say to the railroad employer that 
when the employee had worked eight hours he had 
earned a day’s pay, it could with equal propriety say 
to the employee that he could not collect a day’s pay 
until he had worked eight hours; that such power of 
regulation must work both ways. In other words, the 
power to prescribe an eight-hour day as against the 
employer includes the power to regulate against the 
employee. This again paves the way for the Kansas 
Industrial Court Law. 

The extension of public right as against the pri- 
vate right, of which I have spoken at the outset, is 
clearly marked in the changing views of the United 
States supreme court. Munn vy. Illinois (94 U. S. 
113) was another outpost case. Up to that time it 
had been generally thought by the lawyers and gen- 
erally held by the courts of this country that the right 
to regulation depended upon the right of the public 
to demand service; that wherever there was freedom 
of contract in a certain industry, wherever the cor- 
poration could grant or refuse its service, there was 
no right of regulation. In Munn y. Illinois, for the 
first time this distinction was impliedly denied, 
although not in expressed terms; the act which made 
the elevators sought to be regulated by the acts in 
question, public elevators, provided that they must 
receive wheat by whomever tendered, so that the dis- 
tinction was not made clear. It was then believed by 
lawyers that this outpost would be withdrawn. This 
decision was in 1887. 

In Budd v. State of New York (143 U. S. 517), 
decided in 1892, this right of regulation of elevators 
in the state of New York was again upheld and it was 
made to apply not only to elevators built on privately 
owned ground, but to floating elevators in the waters 
of the New York harbor. In this case Judge Brewer 
filed a dissent, one of the strongest of his great opin- 
ions. He attempted to distinguish between “public 
use” and “public interest in a use.” His opinion is a 
striking one. It deplores this modern tendency of the 
police law. He predicted in the gloomiest terms the 
destruction of our system of government, the down- 
fall of society, if these two decisions of Munn v. 
Illinois and Budd v. New York were permitted to 
stand and become the law of the land. For a long 
time thereafter many courts followed the dissenting 
opinion of Judge Brewer and held with him that only 
where a corporation was performing a public service, 
such as the railroad, or where it: had the public grant 

of a franchise which amounted to a monopoly, could 
this power of regulation be exercised. I think it fair 
to say that the general thought of the lawyers ef the 
country was along this line; that regulation was cor- 
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relative to and dependent upon the public right to 
demand service regardless of persons 

Finally in 1914, in the case of The German 
Alliance Insurance Company v. Kansas (233 U. S. 
389) the court definitely considered and rejected this 
proposition. It was urged with great force and clarity 
by that distinguished lawyer, Mr. John Johnson of 
Philadelphia. The court there held that the test of 
whether an industry was impressed with the public 
interest was not that it had a franchise granting a 
monopoly or that it performed a governmental func 
tion, such as interstate commerce, but that the people 
were so largely interested in it, that the nature of the 
business was such that a court could say definitely that 
it was so impressed with the public interest as that the 
state might regulate it; this with reference to the busi- 
ness of writing fire insurance, purely a personal con- 
tract, the service that the insurance company might 
give or withhold. Surely if the business of writing 
fire insurance is impressed with the public interest, 
how much more so the production and distribution of 
food, fuel and clothing. 

This leads me back to the case of Wilson v. New 
(243 U. S. 332). That decision was based upon the 
fact that the distribution of the necessaries of life was 
essential to the public health ; but distribution is secon- 
dary. Production is the primary essential. Until 
there has been production there can be no distribu- 
tion. All the railroads in the United States cannot 
furnish one bottle of milk for a starving child until 
the cow has functioned. All the railroads in the 
United States cannot furnish one loaf of bread until 
the farmer, miller and baker have coordinated in their 
work of production. How absurd then, how utterly 
futile to say that there is a public interest in distribu- 
tion, that distribution is so impressed with public 
necessity as that the state may control and regulate, 
and to deny that the production of these necessities 
of life, these essentials to public health, are not within 
the purview of the police power. In most communi 
ties distribution could be fairly well carried on if the 
railroads stopped by auto trucks and horse-drawn 
vehicles, but without production there could be no 
distribution whatever 

So far back as 1820 Congress, which exercises 
full police power over the District of Columbia, regu 
lated the size and quality of a loaf of bread, the rates 
of hackney coaches and the prices for sweeping chim 
neys. In 1841 the city of Mobile regulated the size, 
quality and price of a loaf of bread, and this ordinance 
was upheld by the Alabama supreme court (3 Ala 
140). 

When the Revolution was accomplished each 
separate state of the American union succeeded to the 
legislative power of the British Parliament; that is to 
say, it was unlimited, unless and until the people of 
the several states by their constitutions limited the 
powers. It is, of course, elementary that the federal 
constitution is a grant, the state constitution a restric- 
tion. We look to the federal constitution to see what 
powers are granted and to the state constitution to 
see what powers are denied. We shall look in vain 


in any state constitution for a denial of the right of 
the legislature to limit “the God-given right” to strike 
The right to strike has grown up under the common 
law. It has received tacit recognition by the courts 
But common law rights, rights which find and base 
their recognition solely in the decisions of the courts 
are always subject to statutory limitation. Since there 








can be found no limitation in any state constitution 
forbidding the regulation of the conduct of labor 
unions where such conduct, as in the case of strikes, 
is a menace to public health or dangerous to the public 
peace, we must go to the federal constitution for any 
limitation of that right, and we shall find it there only 
in the war amendments, if at all. 

Counsel for union labor denounce the Kansas 
Industrial Court law because it institutes “involuntary 
servitude.” Just here let me say that there is not 
a line or syllable in the Court law which requires any 
man to work an hour unwillingly at a given occupa 
tion. He may quit any time he pleases 
some other occupation. We have in Kansas, and | 
presume the same law is established in many othe 
states, a statute which forbids a locomotive eng 
to abandon his engine between the division points. 


and FO tO 


inee! 


“Involuntary servitude” surely. The engineer is 
chained to his locomotive as the galley slave to his 
oar; true only a limited period, but the “involuntary 
servitude” is there. But these critics ignore the fact 


that no one compelled Casey Jones to be first a wiper 
then a fireman and finally an engineer. The state did 
not conscript him and compel him to become an 
engineer. ‘The state does not require him to continue 
to be an engineer. He may quit at the division point 
at the end of his run at any time, but the public in- 
terest requires him, having taken the locomotive at 


the division point, to go on to the end of his run until 
another engineer can take his place, and thus insure 
the continuity of trafic. The engineer who enters 


railroad employment in a sense enlists in a_ publi 
service. He takes its subject to this particular require 


ment. No one compels him to take it. No one com 
pels him to continue it. All that our law says is that 
while he may quit as an individual at any time he 
desires, he may not conspire and combine with his 
fellow workers to use the strike as a club to cripple 
the industry, to impair the public health and endanger 
the public peace in order to enforce demands which 
he may litigate before this court 

This distinction once grasped settles the whole 
controversy. ‘The state having recognized the fact 


that these three essential industries are impressed with 
the same public interest as the railroad, that produc 
tion of the essentials of life is primary to distribution 
and more necessary, every man who engages in these 
industries accepts the conditions of his employment 
exactly as the engineer accepts his. If this restriction 
of the right to strike, if this compulsion to submit 
his controversy to an impartial court is distasteful 
to him, he may refrain from that occupation or he 
may leave it. 

Counsel for the “Employers’ Association” 
(euphemism for trust) join with the labor union 
bosses in denouncing the law. We who are ground 
between these upper and nether mill stones might 
fairly conclude that if the law is so obnoxious to these 
two trusts, the employers and employees, it must be a 
good thing for the plain, common citizen. Unintelli 
gent critics say that the law will be a failure because 


all compulsory arbitration has been a failure, but this 


law is not a compulsory arbitration law. The vice 
with all arbitrations is that both parties are repre 
sented on the arbitral body with one or more neutrals, 


who are supposed to represent the general public, and 
who mostly know nothing about the controversy. Gen 
erally after a period of warfare exhaustion comes and 
one side or the other yields. The result is diplomatic ; 
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stronger party \ s and the weaker party loses. 
he employer is stro1 unembarrassed by outstand- 
x contracts, while t union is weak, the union loses 
le the employer ns. If the union has a strong 
chest and the employer is weak, the union wins. 
attempt is ma to arrive at the truth of the con- 
vers) lt eace e stronger party 
ning 
Under the eithe repre sented 
y more than 1 gant in a law suit The court 
es evidet e right ot the contro 
rsy and so « juridical and not dip- 
atic For that 1 n alone it uld appeal to 
e bar of the t it attempts to settle these 
ntroversies by the e rules of right and justice 
hat have distinguished Anglo-Saxon law for genera- 
s. We < ( t 7 ysanct in these 
ibor controvers We say they are to be judged 
d detern ( S troversies be- 
een mm; v\ I shed the ordeal 
vy battle 1 the é end to abolish this 
rivate wart with all its 
ss and. « é 1 not prohibit the 
trike until we had given labor a forum where its 
rievances could rd and its 1 gehts established 
The Indust: t Law has been before the 
Supreme Court State of Kansas twice. The 
ontempt proce ow previously alluded 
», and the last he State, ex rel. v. Howat, 
decided June 11, 192 Howat and his associates on 
he district boa ed strict Court 
Crawford Cour I ing rike in the coal 
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Commerce, Trade and Commercial Law 


HI rer er {(_Lommerce, lrade 
"Pana e submitted to the Asso- 

ciate ( S unusually complete 
locument im] t recommenda 
tions. It empl the desirability of making the 
meetings of co! tt of the Association which 
are concern rmulating laws affecting so- 
cial and econo! tions 1d the admiunistra- 
tion thereof mor¢ in their character. In line 
with the sam« f more light and more public 
participation 1 matters, it recommends that 
he Associat esol s requesting pub 
ic administra S Five eat member of 
the public the right 1 le a brief as amicus, to pro- 





ull hearing, and to adopt 


ceed only 





certain other | vith the same end in view. 

The committ irther recommends that the 
Associatio1 opt lution “as fundamental 
propositi n”’ t] t t law I ercl t should be 
brought into hart th the actt usages, cus- 
toms and pract isiness, provided the same 
are ethical a1 n the public interest; that 
icts of Congr lo not expressly so provide 
be amended s he public a right to inter- 
vene in proce lit fore administrative bodies; 
that the bill sul by the « ittee as to a 
Uniform State Arbitration Act ar it amending 
the National Bar pt Act be approved; that 
the bill to amet merene Bills of Lading in 
Interstate and For Commerce Act be received and 


ipproved, except ection 2( 1 21 referring 
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mines of Kansas. The board deliberately violated 
the injunction by calling a strike in one mine. They 
were cited for contempt, found guilty by the lower 
court and each sentenced to one year in jail. They 
appealed the case. The opinion of Justice Burch in 
this case is worthy of the study of every lawyer in the 
United States. It is too lengthy to even quote from 
here. It is lengthy because the court met openly and 
fairly every one of the numerous contentions of the 
counsel for defendants and answered them. The court 
explicitly upholds the validity of the Act, both as to 
its form, the manner of its enactment and its consti 
tutional sanction. The court further holds that the 
business of producing coal in the state “bears an in 
timate relation to the public peace, health and welfare, 
is affected with a public interest, and may be regulated 
to the end that reasonable continuity and efficiency of 
production may be maintained.” It is one of the ablest 
opinions ever written by Justice Burch, who is noted 
for his clarity of thought and felicity of expression. 
Of course, the law has yet to run the gauntlet of the 
Supreme Court of the United States, but in consider 
ing the cases to which I have briefly alluded, I have 
personally not the slightest doubt that it will be upheld 
in its major provisions. 

The question of the right of the court to declare 
what is a reasonable wage will! be decided in the Wolff 
Packing Company case before this article goes to print. 
The law then so far as our supreme court is concerned 
will be defined in every particular, and will be the 
law of the state, unless that august tribunal in Wash- 
ington shall say otherwise 


AND COMMITTEES 


to “shippers weight, load and count,” as to which 
there is still a sharp conflict of opinion among rail- 
roads and shippers. 

The committee further recommends that it be 
instructed to give further consideration to the sub- 
ject of a system of Federal Commercial Courts; that 
it be instructed to prepare and submit a “Mer 
chandise Marks Act” as to interstate and foreign 
commerce; that a resolution be adopted reiterating 
the endorsement of bills affecting commercial 
bribery in interstate and foreign commerce ; that the 
bill submitted as to negotiability of documents of 
title under the Uniform State Sales Act and of 
warehouse receipts under the Uniform State Ware- 
house Receipts Act, and the bill to amend Section 
20 of the Uniform Warehouse Receipt Act be ap- 
proved. 

The committee recommends that it be 
given further time to submit a draft of an act to 
codify the Law of Common Carriers in Interstate 
and Foreign Commerce ; that it be instructed to give 
further consideration to the tentative draft of a bill 
relating to Sales and Contracts to Sell in Interstate 
and Foreign Commerce, and of a bill relating to 
Arbitration of Disputes in the same fields in the 
light of criticisms and suggestions; that it be given 
further time to consider the committee’s bill as to a 
Uniform State Declaratory Judgment Act; that the 
committee be instructed to give further considera- 
tion to the question of legal ethics involved where 
counsel act on behalf of trade associations and 
members thereof and persons not members of trade 
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associations, and to report at the next meeting; that 
the Association do not endorse Senate Bill No. 1012 
pertaining to Declaratory Judgments in the Federal 
Courts, but that action be postponed until further 
light can be had 

The committee also recommends that the law 
should be amended so as to provide a permanent 
chairman for each federal administrative body; that 
adequate payment should be provided to members 
and examiners of such bodies for traveling expenses 
when on official duties, and that a resolution should 
be adopted calling for a federal statute making ail 
records and documents on file with administrative 
bodies open to the public, with the right to make 
copies when compatible with the public interest, 
under regulations to be adopted by such bodies; that 
the matters of the administration of the anti-trust 
laws and the Federal Trade Commission, as set 
forth in its report of 1920, and the matter of declara- 
tory orders and advisory opinions of administrative 
bodies be resubmitted to it; and that a resolution 
instruct the committee to give further considera- 
tion to the subject of uniformity of the law merchant 
in North and South America 


Committee on Law of Aviation 


The report of the special committee on the Law 
of Aviation, to be presented to the executive com 
mittee at Cincinnati, recommends, if the executive 
committee approves, that the members of the 
American Bar Association be requested to give their 
attention to the fundamental problems of juris- 
prudence, and especially of constitutional law, in 
voived in the proper solution of the demands of 
aeronautics. 

It further recommends that the Association at 
the annual meeting express its hope that, in the 
enactment of any legislation by Congress, the most 
careful consideration will be given to the constitu- 
tional features of all the proposed plans, to the end 
that it may be determined whether the proper de- 
velopment and regulation of aeronautics does not 
require a constitutional amendment conferring com- 
plete jurisdiction over aeronautics upon United 
States, instead of attempting to adopt devices of 
questionable constitutionality to make’ existing 
national powers apply to this new branch of human 
activity ; and that meanwhile all national legislation 
studiedly observe existing constitutional limita- 
tions and preserve without assault the existing divi- 
sion of powers between the United States and the 
States. 

Space is lacking to quote extensively from the 
report, but the opinion of the committee as to a con- 
stitutional amendment is here reproduced: 

The members of this committee having been sev- 
erally sworn as a condition to admission to the practice 
of law, to support the Constitution of the United States, 
and having an affectionate regard for that instrument 
with its bill of rights, are unanimously of the opinion 
that if complete control over aeronautics is to be lodged 
in the national government for exercise to the extent 
which may from time to time be deemed expedient, the 
power should be conferred by constitutional amendment 
and should not be seized in the guise of the exercise of 
existing powers. Every exercise of existing powers 
which goes beyond the obvious or necessarily implicit 
extent of these powers is fraught not only with the visible 
danger of attack on the ground of unconstitutionality 
and of invasion of the essential or reserved powers of 
the states, but with the more insidious danger of a 
further weakening of mstitutional limitations deliber 
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ately incorporated in the bill of rights which is the very 
groundwork of the Constitution and its earlier amend 
ments. 

Since, so far as we are advised, it appears to be the 
unanimous judgment of those practically interested in 
the development of the art of flying, that the demands 
of progress require a uniform law operative throughout 


the country, and emanating from a single source of 
power; and that the national government is obviously 
this single source; and that no uniform law, uniformly 
interpreted and uniformly administered, can be expected 
from the joint or similar action of one national legis 
lature and the federal courts and of 48 state legislatures 
and the state courts; it necessarily follows that if this 
judgment is to be followed the national government 
should be vested with the power, to be exercised, as we 
have already said, from time to time as may be deemed 
expedient. It may appear expedient in the early stages 
of the art, and until otherwise demonstrated by experi 


ence, that many features of regulation of peculiarly local 


interest shall be suffered to be locally regulated; a method 
which finds analogy and illustration in the early history 
of the cautious exercise of the Congressional power to 
regulate interstate commerce. 
lhe committee recommends that it be continued 
as a special committee of the Association 


Draft of Trade-Mark Act 

A committee of the section of Patent Trade 
mark and Copyright Law has prepared a prelim 
inary draft of a Trade-mark Act, with certain re- 
visions. This tentative draft was received too late 
for insertion in the August Journal he com- 
mittee is very much interested in securing sugges 
tions as to this proposed legislation, and those 
who are disposed to aid it in this respect can 
doubtless secure a copy of the Act, which has been 
printed for the committee, by applying to Chair 
man Edward S. Rogers, 841, 122 South Michigan 
Boulevard, Chicago, Illinois. 


Statement from Mr. Brock 


To the members of the American Bar Association 

In the printed report of the committee on Com- 
merce, Trade and Commercial Law, I am registered 
as not approving sections 14, 20 (meaning 20-a), 21 
and 22 of the Bill to amend the Pomerene Bills of 
Lading Act. 

It was not possible for me to attend any meetings 
of the committee, and my disapproval expressed to the 
Chairman was based upon the most hurried and cur- 
sory examination of the proof of the bill 

No action by the Association is recommended as 
to sections 20-a and 21, and so that may be eliminated 
A more careful analysis of section 14 has cleared away 
the basis of my disapproval of that section 

My reason for dissenting from section 22 was 
a doubt in my own mind as to whether the clause “who 
has given value in good faith .” limits and quali- 
fies as well the consignee named in a straight bill as 
the holder of an order bill. Language wholly unam 
biguous, unequivocally rendering the qualifying phrase 
applicable to both, could readily have been employed. 
However, Mr. James, the chairman of our committee, 
writes me: 

There is absolutely no doubt that this clause applies 

to both (a) a consignee named in a straight bill and (b) 
the holder of an order bill. 

If it is certain that the clause does apply to the 
consignee named in a straight bill as it is certain that 
it applies to the holder of an order bill, there would be 
no basis for disapproval of the section so far as I am 
concerned. CHARLES R. Brock 

Denver, Col 
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While graphic in its formulation, there is little if any 
exaggeration in the statement of the United States Cir- 
cuit Court of Appeal (4merican Coal Min. Co. v. Special 
Fuei and Food Com., 268 Fed. 563) that the police power 
of the states “is absolutely as wide—laying aside for the 
moment the part of the absolute sovereignty that has been 
made over to the federal gvernment—as that of the Arab 
sheik, sitting out in front of his tent, controlling the 
actions of his tribal members.” The manner in which 
that power grows with the growing complexity of na 
tional life was well indicated in the same case by Judge 
taker who said in concluding the opinion of the court 
“There may be, to-day, wholly private businesses that we 
would have no hesitancy, to-day, in saying were beyond 
the reach of the Legislature—saying so, just as we would 
say in case of a verdict of a jury, because there is no 
basis of fact upon which to predicate such a finding; but 
our sons, or our grandsons, may find a very urgent neces- 
sity for including that class of business, or enterprises, 
within the regulation of the state, under its police power.” 
The salient feature in this situation is that in passing on 
the propriety of a particular exercise of the police power 
a court is not deciding a question of law but one of fact, 
and is deciding it not from evidence but from the personal 
opinions of the judges. The judges of the United States 
Supreme Court have no peculiar fitness to pass on the 
question whether public health demanded the New York 
rent laws, any more than they had a few years ago to 
pass on whether public health demanded the New York 
bakery law. The modern concept of the police power 
completely answers so far as the exercise of that power 
is concerned, the sticklers for the sanctity of judicial 
functions, since the determination of the question whether 
a particular exercise of the police power is justified by 
an existing exigency is not in its nature a judicial func- 
tion. Whether, as a matter of expediency, it is a func- 
tion which can be best: performed by the judiciary is 
another question. But the “constitutional lawyers” cf the 
United States should awaken to the fact that the old 
order has passed and will not return howsoever its pass- 
ing is bewailed. It is the condition and the ideals of the 
present, not those of the past which must be reckoned 
with. Quoting again from the American Coal Mining 
Co. case “Now, did the adoption of the Fourteenth 
Amendment mean that civilization was arrested at that 
date? Did it mean that the historian of the year 3000 
would look back to the year 1868 as the time of the form- 
ation of a crystallized stratum of civilization in which, 
as in the geological stratum, he might find the footprints 
of the megatherium and the fossils of the dinosaurus?” 


The May issue of the lowa Law Bulletin contains 


a valuable account of the history of the doctrine as to 
frecholds in futuro in both England and American 
law. 


The author is Percy Bordwell. 
In the February number cf the South African 


Law Journal, G. H. Malan considers the question 


as to the nature of criminal intent looked at from 
the juristic point of view. The author had previ- 
ously set for himself to determine whether the 
method employed by practical jurisprudence on 
questions of intention had anything in common with 
the methods adopted by Ethical and Psychological 
treatments of the subject and had taken the posi- 
tion that the juristic method was different from that 
of Intuitional Ethics and Introspective Psychology, 
but was identical with that of the new Behavioristic 
Psychology and, on the whole, of the new Prag- 
matic Ethics. If it be a fact that legal science is 
in this respect unsuspectedly modern, having antici- 
pated the finding of this new and important school 
of Psychology, it is a most interesting fact and supplies 
a reason for looking into the author’s further defense 
of his position which the article under review con- 
tains. As a philosopher, the author identifies himself 
with the new schools of Ethics and Psychology. A par 
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donable professional pride may, therefore, be taken 
in the following quotation. 

He (the author) should like to say, in passing, that 
methodologically the juristic treatment of the question 
(of will) contrasts very favorably with the anarchic su- 
periority to co-ordinated effort characterizing the treat 
ment of the problem by Ethical writers and, until quite 
recently, by Psychologists. And he may add that it is to 
a jurist that he is principally indebted for showing him 
the way to an exact analytic study of the will—none other 
than the great analyst Bentham in his Principles of Morals 
and Legislation. 

Returning to the author’s theory as to the 
criminal mens rea, he summarizes it in two steps 
as follows: 

1. His theory starts with the cardinal fact that 
neither judge nor juryman can ever have direct 
intuitive insight into the mind of the accused person. 
This introspective awareness is a source of informa 
tion as to the accused’s intention accessible to him 
alone. Others must be content with the external 
observation of the man’s bodily acts or movements 
The accused’s admissions are no exception to this 
proposition nor is the testimony of experts. 

2. From this it follows that the logical char- 
acter of the procedure actually followed by the 
judge or juryman in deciding whether the accused 
is guilty of committing an act whose effects were 
intentionally willed is to determine whether the 
man’s whole behavior has that relation to the effects 
which marks the behavior of an ordinary man who, 
under such circumstances, intends those effects. 
The knowledge of the accused’s behavior does or 
does not coincide with what the judge or juryman 
otherwise knows of intentional human behavior. If 
it does, the reason for passing sentence is already 
established. If the judge or juryman goes further 
and makes the inference that the actual intention 
is present in the mind of the accused, he has taken a 
distinct and additional logical step which from the 
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standpoint of strict logical proof is superfluous. It 
cannot be a further additional and independent 
ground for asserting the existence of the intention 
It is therefore useless to adduce the existence of the 
intention as an additional logical reason for passing 
sentence. 

The author then goes on to meet two attacks 
upon his first proposition. It is asserted that the 
accused’s confession affords a direct means of know 
ing his actual intention. This cannot be an intuitive 
source of evidence for no one but the accused can 
“intuit” his mind. Whether the confession is truth 
ful can be inferred only from conduct, including in 
that term consistency. Though honest, nothing 
more can be directly inferred than the existence of 
the present memory idea of the intention in ques 
tion, certainly not the existence of the past inten 
tion, The testimony of experts, if such there be, is 
no exception. Ability to compare the accused’s be 
havior with behavior which is the sign of intention 
in ordinary men under the circumstances presup 
poses a reflective familiarity with one’s own inten 
tional consciousness. This may be acquired oppor 
tunistically in the course of ordinary life or in a 
systematic way. The latter is the way of the experts 
In this and in the fact that their familiarity with 
their own intentional consciousness is greater added 
to greater skill in observing and comparing the ac 
cused’s behavior lies all that distinguishes them 
from non-expert witnesses. 

The author does not deny that the final infer 
ence as to actual existence of the intent may be 
made, and made, too, as legitimately as many of the 
inferences which are constantly made. His point is 
that such inference is redundant. 

He further discusses the nature of intent, in- 
cluding so-called indirect intent, in a thought pro 
voking fashion. 


CURRENT POLITICAL AND ECONOMIC REVIEW 


HE Treaty of Versailles is still a matter of dis 

pute, but while the dispute is going on, evidence is 

accumulating as to the possibility of certain ideas 
which have been suggested, looking toward interna- 
tional control. In the Saar Basin an international 
commission has been officially functioning since Feb 
ruary 21, 1920, and it is giving an account of its 
stewardship in frequent detailed reports. The Political 
Science Ouarterly (June 1921) contains an article by 
F. M. Russell entitled “The Saar Basin Governing 
Commission.” This Commission is composed of five 
members which sit in the territory and act as a rep 
resentative of the League of Nations. One of the 
members must be a citizen of France, one a native 
inhabitant of the Saar, and the three other members 
must belong to three countries other than France and 
Germany.. The Commission was given “all the powers 
of government hitherto belonging to the German Em- 
pire, Prussia or Bavaria - 

Mr. Russell points out the difficulties under which 
the Commission is operating and comments in a dis- 
criminating manner upon the experiences to date. If 
such a Commission’s régime should prove conducive 
to material welfare and civil liberty, some opinions 


may be changed as to the possibility of international 
control. 
Prof. Seligman’s Tax Suggestions 

While the public is insisting upon tax revision 
before tariff legislation is taken up, Professor Edwin 
R. A. Seligman has brought forth a succinct state- 
ment of taxation principles together with a suggestion 
as to the course of action to be, followed at this time 
See the current (August) edition of the North Ameri 
can Review. Aside from the canons of elasticity and 
adequacy of return Mr. Seligman points out the neces 
sity of considering the possibilities of’ successful 
administration. 

First, we need certainty of taxation; if the law be 
uncertain, it will necessarily be inefficient in operation. 
Second, we need economy of taxation, that is, an eco 
nomical adjustment of yield to efforts: if the tax costs an 
inordinate amount to collect, it represents administrative 
inefficiency the very opposite of economy. Third, the tax 
should be so administered as to involve the least possible 
inconvenience to the tax payer 

\lso, he cautions: 

A more significant problem, however, is that the im 
mediate or ultimate effects of taxation on the economik 
situation as a whole. It is the function of the wise legis 
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to have taxat terfere as little as possible with and plunged out into the illimitable inane; but Mr. 
general prosperity of the community Wells has a comeback to the critics and in the Yale 
In application his principles condemn the excess- Review (July) he gives his comeback in an article 
fits tax whicl thinks in its harmful effects can entitled “History for Everybody; A Postscript to the 
compared only to some of the mediaeval taxes on ‘Outlines of History.’” Here he comments upon the 
sumption, the led “nuisances taxes” which educational significance of the reception given his 
id altogether too little to warrant their continuance; “QOdutlines” and also gives consideration to the mental 
ie higher brack surtax upon incomes because attitudes and, as he calls it, the “moral and intellectual 
f the decreasing rns which come as the levy is pose into which it has thrown certain of its critics.” 
:ised ; and also tl roposed tax upon sales, for in To get Mr. Wells’ viewpoint, it is well to read this 
normal life the be iy to secure the social surplus article. He explains how he attempted to write an 
vhich forms the ba ! civilization is to increas€é outline into which everyone might fit his own par- 
production, rather than limit consumption ticular reading and historical interests; history that 
Phe article p out that the property tax is appeals to individual experience, that is, tied up to 
ming rapidly 1 nd more into disrepute tor it everyday and present day life. He calls attention to 
more and more a tax upon savings and modern the lack of appreciation of the purposes of history in 
usiness methods wit arying turnover impair the the popularly conceived educational system. 
value of taking tl ulue of property as the norm of He asks: 
taxation. \s a ¢ tructive step, he suggests the For why do we teach history to our children? To 
elimination of the tax exemption features attached take them out of themselves, to place them in a conscious 
to the billions of state and local securities as the most relationship to the whole community in which they live, 
rying demand of reform: also a recognition of the to make them realize themselves as actors and authors in 


a gre at drama which began long before they were born 


‘ S. thet incon neterni d carnorate , _ 
principle that inc private and rporate, 1s a more and which opens out to issues far transcending any per- 
atistactory norn n property, and a tax upon sonal ends in their interest and importance. And it is a 
pecific luxuries more desirable than a tax upon con commonplace to say that in the last century or so the 
“PRR sphere of human interest has widened out with marvellous 
umption in genera van . : ; 
: rapidity until it comprehends the whole world. Eco 
Federal Reserve and the Interest Problem nomically, intellectually, and in many other ways the 
The Federal Reserve Board has been under con world becomes one community. But, while there has been 
e 4 Se ae 7 otal this enormous enlargement of human interests, there has 
ant pressure Of ta reduce its interest rates, an been, if anything, a narrowing down of the scope of his 
in many cases has responded, many people think, un- torical teaching. If the reader will look into the sort of 
wisely to the pre ire ot parties who think they will history that is taught in schools today and compare it 
profit by lower int rates In the Annalist ( July with the yellow old books of our great grandfathers, he 
hee i awe te WR 17 will find rather a shrinkage towards the intensive study 
25) 1s an ar ¢ WV Aussell, reasurer ol A ie of particular periods and phases of history than an ex- 
Russell Wheel a ndry Company, entitled: ‘“In- tension to meet the more extensive needs of a new age. 
terest Rate Manipulation to Stabilize Country.” Mr. Mr. Wells writes with feeling. He has certain 
Russell says attitudes toward life that many think color unduly 
The effect of mmercial interest rates would historical fact. But Mr. Wells possesses a keenness 
be, first, that bor stocks would advance in market of vision, a poignancy of thrust, an ability to weigh 
value mew 2900 a woe ros conflicting evidence, and above all an awareness of the 
tion onds wou uraged io some extent, a . : ° . ~ . “ 
ad deneneiiin = aiimediahed: ttnaiiiion tilt abe. needs and limitations of his readers that makes it 
sequent distribut rchasing power would result possible for him to contribute substantially to im- 
If interest rat uld be lowered mechanically provement in historical method. 
at this time, it is ¢ true that when the economic — 
( ycle is opt rating It ngn pre ssure, interest rates Brief Notes of Other Reviews 
should be he 9 ee eee eee the Prices rise and fall; uncertainty produces havoc 
peak w hicl —apbear igh of the cycle. But — One method to stabilize prices is discussed by B. H. 
adversely affected ulways submit - nt rf Hibbard, American Economic Review (June) in an 
‘esent thet 5 st ‘ stion et , Tr . . “eg “4 . . ” . 
At presen : SORE QUCHION WHtIne ae article entitled “Stabilization of Prices.”” Pooling and 
meres rau ~— ’ produce its possibilities form the nub of the discussion. 
a business recover a so eo . The Annals of the American Academy of Po- 
proms Bre NOs larg a a rs not fitical and Social Science (July) is devoted wholly 
liquidated, the cheapness of money in itself 1s . one to the subject: “The Place of the United States in 
factor toward a ee and in ha ' may a World Organization for the Maintenance of Peace.” 
not be sufficient DER O86 ee See, eee The Journal of Political Economy (July) has “A 
is the question w! wal paral a action of the ae Survey of Profit Sharing and Bonuses in Chicago 
ernment in creating ederal Ri serve syste Coes Printing Plants.” A study is detailed but not overly 
not imply that the Boat to respond to public opinion technical 
as ‘© what ought Gone, ty-weury that public Divided China is the subject of two articles 
Opinion 1S Wise O1 las the Federal Reserve oye written by John Dewey for The New Republic (July 
tem, by the very natu f its creation, become an in 20 and July 27) 
: } ‘ , *1] d is it no ¢ > = eae vate +" ° . 
strument of the pr wee \nd not possible Should the Commissioner of Immigration be an 








ths the nnaciiihte af o constant art . , ee F wt 
that this involves the p ility of a constant scramble anthropologist, exercising authority conferred upon 


for favorable treatment for cattle raisers, cotton grow- him by a Congress of biologists? Vernon Kellogg 

ers, and who know at NOt! writing on Race and Americanization for The Yale 
Mr. Wel . on the “Purposes of History” Review (July) stresses race as basic in human evolu 
When Mr. H Wells wrote his “Outline for _ tion. 

History” he invite st of criticism. One of these WILiarp E. ATKINS. 

critics went so fat to suggest that in his Outlines University of Chicago. 


Mr. Wells kicked from his feet this footstool earth August 8, 1921. 








PROGRAM OF ANNUAL ASSOCIATION MEETING 


Cincinnati, Ohio, August 31 and September 1 and 2 


MEETINGS 


All meetings of the Association will be held in 
the Ball Room at the Hotel Sinton. 

The Executive Committee will meet on Tues- 
day, August 30, at 8:30 p. m., in Parlor F Mezza- 
nine Floor), Hotel Sinton. 

The General Council will meet in the Parlor F 
(Mezzanine Floor), Hotel Sinton. The first meet- 
ing of the General Council will be held on Wednes- 
day, August 31, at 9:00 a. m. 

The Ohio Bar Association is holding its meet- 
ing this year at the same time and place as the 
American Bar Association, and all members of the 
Ohio and Cincinnati Bar will be welcome at the 
meetings of the American Bar Association. 


REGISTRATION 


The Offices of the Secretary and Treasurer will 
be located in the Hotel Sinton, Tea Room, (Main 
Floor) and will open for registration of members 
and delegates and for the sale of dinner tickets, on 
Monday morning, August 29, at 10:00 o'clock. 


BUSINESS PROGRAM OF THE 
ASSOCIATION 


Wednesday Morning, August 31, at 10 O’clock 


Acting President Hampton L. Carson, of Pennsyl- 
vania, will preside at this session. 

Addresses of welcome, on behalf of Ohio State 
Bar Association, by Harry L. Davis, Governor of Ohio, 
and on behalf of the Cincinnati Bar Association, 
by John Galvin, Mayor of Cincinnati. 

Announcements. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Nomination and Election of Members. 

In the place of the late President, James M. 
Beck, of New York, will deliver an address on “The 
Spirit of Lawlessness.” 

State delegations will meet in the Ball Room 
(Main Floor) Hotel Sinton at the CLOSE of this 
session to nominate members of the General Council, 
and to select nominees for Vice-President and Local 
Council for each State. 


Wednesday Afternoon, August 31, 2:00 O’clock 


Daniel W. Iddings, President of the Ohio State 
Bar Association, will preside at this session. 


2:00p.m. Annual Business Meeting of Ohio State 
Bar Association. 
4:00 p.m. Joint Session of American Bar Associa- 
tion and Ohio State Bar Association. 
Address by Harry M. Daugherty, 
Attorney-General of the United 
States. 


Wednesday Evening, August 31, at 8:00 O'clock 


Elihu Root, of New York, will preside at this 
session. 





Address: “Our Brethren Overseas,” by John W. 
Davis, of New York. 

Address by Rt. Hon. Sir John A. Simon, K. C 
of London, former Attorney-General of England. 

Presentation of Memorial Tributes to Edwar 
Douglass White, William A. Blount and Stephen S 
Gregory. 

Election of the General Council. 
Thursday Morning, September 1, at 10:00 O’clock 

Frederick W. Lehmann, of Missouri, will pre- 
side at this session 

Reports of Sections and Committees. The 
names of Chairmen are given below. 

The consideration of the Reports will begin 
promptly at 10:00 o'clock, 


SECTIONS 
10:00a.m. Criminal Law. Edwin M. Abbott. 
10:05 a.m. Comparative Law. Robert P. Shick. 
10:10a.m. Judicial Section. Charles A. Woods. 
10:20a.m. Legal Education. Elihu Root. 
10:30a.m. Patent, Trade-Mark and Copyright 


Law. A. C. Paul. 
Public Utility Law. 


ren. 


10:40 a. m. sentley W. War- 


10:50a.m. National Conference of Commissioners 
on Uniform State Laws. Henry 
Stockbridge. 

11:00.a.m. Conference of Bar Association Dele- 
gates. Stiles W. Burr 

COMMITTEES 

11:10a.m. Professional Ethics and Grievances. 
Edward A. Harriman. 

11:20a.m. Commerce, Trade and Commercial 


Law. Francis B. James. 


11:40a.m. International Law. Charles Noble 


Gregory. 

11:50a.m. Insurance Law. Arthur I. Vorys 

12:00 m. Publicity. Martin Conboy. 

12:10p.m. Memorials. W. Thomas Kemp. 

12:15 p.m. Jurisprudence and Law Reform. Ever- 
ett P. Wheeler. 

1:00p.m. Adjournment. 

2:30 p.m. Excursion (to be announced later) 


Thursday Evening, September 1, at 8:00 O'clock 


George Sutherland, of Utah, will preside at this 
session. 

Address: “Without a Friend,” by Charles S 
Thomas. of Colorado. 

Reports of Committees. The names of Chair- 
men are given below. 


9:15p.m. Admiralty and Maritime Law. Robert 
M. Hughes. 


9:25a.m. Noteworthy Changes in Statute Law. 
Thomas I. Parkinson. 

9:35p.m. Drafting of Legislation. William 
Draper Lewis. 

9:40p.m. Uniform Judicial Procedure. Thomas 
Wall Shelton. 

9:50p.m. Adjournment. 
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Friday Morning, September 2, at 10:00 O’clock 


Hampton L. Carson, of Pennsylvania, will pre 
le at this session 

A Symposium on the general subject “The Ad- 
inistration of Criminal Justice,” under three sub- 
pics as follows: 


:05a.m. “Unenforceable Law,” by Charles S 
Whitman, New York 

):30a.m. “The Illegal Enforcement of Criminal 
Law,” by Luther Z. Rosser, of 


Georgia. 
10:55a.m. “The Adjustment of Penalties,” by 
Marcus A. Kavanaugh, of Illinois. 
11:20a.m. General Discussion by Association. 
2:45p.m. Nomination and Election of Officers. 
Adjournment at 1:00 o’clock. 


Friday Afternoon, September 2, at 2:30 O'clock 


Geo. T. Page, of Illinois, will preside at this 
session. 
Reports of Committees. The names of Chair- 


men are given bel 


2:35pm. Membership. Frederick E. Wadhams. 
2:45 p.m. Change of Date of Presidential Inaugu- 
ration. William L, Putnam. 


3:00 p.m. Classification and Restatement of Law. 
James D. Andrews. 


3:15p.m. Legal Aid Work. Reginald Heber 
Smith. 


3:30p.m. Aviation. Charles A. Boston. 
Miscellaneous Business. 
Adjournment sine die. 


Friday Evening, September 2 


William H. Taft, of Connecticut, will preside at 
the Dinner. 


Annual Dinner at 7:00 p. m. 
nouncements. ) 


Dinner to Ladies at 7:00 p. m. 
Saturday, September 3 


All day Excursion to Dayton, Ohio, as guests 
of Montgomery County Bar Association. 


Subsidiary and Allied Bodies 


CONFERENCE OF BAR ASSOCIATION 


DELEGATES 
The Conference will meet on Tuesday, August 30. 
There will be three ions on that date, at 10 a. m., 
2 p. m., and 8 p. m., respectively 


The sessions will be held in ball room (main 
floor), Hotel Sinton 
The following matters will be considered: 


(1) Reports from each local and state bar association on 
its activities during the past year, with special refer- 
ence to the following questions: 

1. - What are state and local bar associations doing to 
impress upon the people of their states and com- 
munities the vital importance of respect for the 
law? 

2. How can the influence of such associations in that 
field be increased 


What are the state and local bar associations doing 
to promote knowledge and understanding on the 


part of the people of their states and communities 
of the fundamental principles of American insti- 
tutions? 

(2) Report on the matter of State Bar Organization. 

(3) Discussion of the question—“The Duty and Respon- 
sibility of the Bar in the Selectic on of the Judiciary.” 
The discussion on this question will be led by Wil- 
liam D. Guthrie, Esq., for many years Chairman of 
the Judiciary Committee of the Association of the 


Bar of the City of New York. 


(4) Conference on Professional Ethics, under the auspices 


of the Committee on Professional Ethics and Griev- 
ances of the American Bar Association. This confer- 
ence will take place at the evening session 


(5) Election of officers 


COMPARATIVE LAW SECTION 


The session will be held in Parlor G (mezzanine 
floor), Hotel Sinton, Wednesday afternoon, August 


31, at 2:30 o'clock. It will be open to the public. (The 
Council will meet at 2 p. m. same day in Parlor G 
(mezzanine floor), Hotei Sinton. 

Robert P. Shick, Secretary of Section, will pre- 
side. 











The order of business will be as follows: 

_ Statement of the Chairman as to organization of the Sec- 
tion. 

Treasurer's Report. 

Address by Hon. Manoel de Oliveira Lima, of Brazil, “New 
Constitutional Tendencies in Latin America.” 

Election of Officers and Council. 

New Business. 

Membership of the Section is of three classes: 


Class A.—AlIl members of the American Bar Association 
upon enrollment. 


Class B.—State Bar Associations, Law Schools, Law Li- 
braries, Institutions of Learning, City and County ‘Bar Asso- 
ciations, upon approval, to send two delegates each. 


Class C.—Distinguished foreign jurists, legislators or 
scholars elected as honorary members. 


JUDICIAL SECTION 

The Section will hold its first session. on Tuesday, 
August 30, 2:30 p. m., in Rooms 5 and 6 (ball room 
floor), Hotel Gibson. 

Charles A. Woods, of South Carolina, Chairman 
of the Section, will preside. 

The Section will hold its second session on 
Wednesday, August 31, at 2 p. m., in Convention Hall, 
Hotel Gibson. An informal-address will be delivered 
by William Howard Taft, Chief Justice of the United 
States. 

SECTION OF PATENT, TRADE-MARK 
AND COPYRIGHT LAW 
The session will be held in Parlor H (mezzanine 


floor), Hotel Sinton, on Wednesday, August 31, 2 
p. m. 


A. C. Paul, of Minnesota, Chairman of the Sec- 
tion, will preside. 

Address—A. C. Paul, Chairman. 

Report of Committee on Revision of United States 
Trade-Mark Statutes—Edward S. Rogers, of Illinois, 
Chairman. 

Discussion. 

A meeting of the Council of the Section has been 
called for Tuesday, August 30, at 2 p. m., Hotel 
Sinton. 
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SECTION OF LEGAL EDUCATION 


The Section will hold its first session in Rooms 3 
and 4 (ball room floor), Hotel Gibson, on Tuesday, 
August 30, 2:30 p. m. 

The second session of the Section will be held in 
Rooms 3 and 4 (ball room floor), Hotel Gibson, on 
Wednesday, August 31, at 2 p. m 

Elihu Root, of New York, (¢ 
tion, will preside. 


hairman of the Sec- 


FIRST SESSION. 


Annual address of Elihu Root, chairman of the Section. 
Report of Secretary. 
Report of Council. 


SECOND SESSION 


Presentation and discussion of report of Special Committee 
as to action to be taken to strengthen the character and im- 
prove the efficiency of those admitted to the practice of law. 

Election of Officers. 


SECTION OF PUBLIC UTILITY LAW 


The fourth annual meeting of the Section will be 
held in Room 7 (ball room floor), Hotel Gibson, on 
Tuesday, August 30, 1921. 

There will be three sessions of the Section: 10 
a. m., 3 p. m., and 8 p. m. 

Bentley W. Warren, Chairman of the Section, 
will preside. 


Tuesday, August 30, 10 A. M. 


Announcement of: death of Stephen S. Gregory, of Iili- 
nois, member of the Council of the Section. Memo- 
rial address by William H. Burges, of Texas. 

Address of Bentley W. Warren, of Massachusetts, Chair- 
man. 

Report of Secretary. 

Appointment of Committees. 

Address, “Public Utility Regulations in Ang = with Spe- 
cial Reference to Street Railroads,” y Joseph Wilby, 
of Ohio. 

Discussion. 

Questions submitted by members of the Section of which 

discussion is desired: 

(a) Under what circumstances is a provision in a mu- 
nicipal franchise fixing rates legally binding upon a 

utility and a municipality, and to what extent? 


(b) May a utility under the law fix a rate above the 
value of the service, so long as it does not exceed 
an adequate return? 


(c) How can the value of the service be ascertained to 
meet the legal requirement? 


(d) Is the present value of the property, in view of 
the high prices, a proper basis for a commission to 
fix rates? 


(e) What is the legal duty of a commission, when a rate 
of return formerly adequate has become by reason 
of higher interest paid investors no longer attractive 
to capital? 


(f Should not a sliding scale of rates, depending on 
factors of cost, be fixed so as to adjust themselves 
from time to time to meet the legal rule of a rea- 
sonable rate and fair return? 

(g) Should public service automobiles on highways be 
allowed to operate in competition with street rail- 
ways, and if so, to what extent, and may such serv- 
ice lawfully be carried to the supplanting of such 
railways? 

(h) What will the effect of the general use of public 
service automobiles on highways carrying passengers 
and freight, be upon street railways and steam raii- 
roads, respectively, and how far may or should they 
be legally restrained, if at all? 

(i) In commission hearings how far is it wise to dis- 
regard legal rules of evidence, under the legislative 
permission not to “be bound by the technical rules 
of legal evidence?” 

Miscellaneous business. 





Tuesday, August 30, 3 P. M. 
Address, “Transit Tendencies in New York City,” by 
LeRoy T. Harkness, of New York. 
Discussion. 
Discussion of subjects submitted at morning session 
Reports of Committees. 
Election of Officers. 
Miscellaneous business. 


Tuesday, August 30, 8 P. M. 


Address, “Legal and Practical Aspects of Co-operative 
Use of Carriers’ Facilities,” by A. G. Gutheim, of 
District of Columbia. 

Paper, “Some Legal Aspects of the New York Harbor 
Problem and Its Interstate Relation,” by Julius Henry 
Cohen, of New York. 

Discussion, 

Continuation of discussion of subjects submitted at morn- 
ing session. 

Miscellaneous business. 

Adjournment. 


SECTION OF CRIMINAL LAW 
The first annual meeting of the Section will be 
held in Parlor H (mezzanine floor), Hotel Sinton, on 
Tuesday, August 30. There will be two sessions of 
the Section: 2:30 p. m. and 8:30 p. m 


Tuesday, August 30, 2:30 P. M. 


Address of Welcome—Hon. Nelson Schwal 
District Attorney, Cincinnati. 

President’s Address—Hon. Ira 

a. 

Discussions—“Reforms in Criminal Procedure.” 

Report of Secretary-Treasurer—Edwin M. Abbott, Phila- 
delphia, Pa. 

Tuesday, August 30, 8:30 P. M. 

Paper —“Should Verdicts Be Unanimous in Criminal 
Cases?”—Hon, James R. Clark, U. S. District At- 
torney, Cincinnati. 

Discussion. 

Paper—Hon. E. W. Sims, former U. S. District Attorney, 
Chicago, III. 

U. S. Senator Seldon P. Spencer, of Missouri, and Dr. 
William Healey, of Boston, Mass., will also discuss 
“Reforms in Criminal Legislation.” 


Assistant 


> 


Robinson, Grafton, 





COMMISSIONERS ON UNIFORM STATE 
LAWS 


The thirty-first annual meeting of the National 
Conference of Commissioners on Uniform State 
Laws will be held in Cincinnati, Ohio, August 24 
to 30, 1921, at the Hotel Gibson (Convention Hall), 
just preceding the meeting of the American Bar 
Association. 

Wednesday, August 24 


10:00 A. M. Meeting of the Executive Committee 
2:00 P. M. FIRST SESSION. 
Address of Welcome 
Response of the President. 
Roll Call. 
Reading of the Minutes of the Last Meeting 
Address by President Henry Stockbridge 
Report of the Secretary. 
Report of the Treasurer. 
Report of the Executive Committee. 
Appointment of Nominating Committee 
Appointment of Auditing Committes 
8:00 P. M. SECOND SESSION 
Reports of Standing Committees 
Scope and Program Committee 
Publicity Committee 
Legislative ( ‘ommittee. 
Committee on Appointment of and Attendance by 
Commissioners 


Presentation and consideration of the reports of the 
following special committees not presenting drafts of 


Acts: 
Insurance 
Prohibition 





















Drug La 
Securing Compulsory 


[ Non-Resident 
Witnesses 


Attendance of 


ivil and Criminal ¢ 


ases 
A utomot Legislation 
One Day’s Rest Sever 
Depositions and Proof of Statutes 
Tribunal to Settle Industrial Disputes 
Cooperation with the American Judicature Society. 
Cooperation with the American Institute of Crimi- 
nal Law and Criminology 
Uniformity f Judicial Decisions 
Occu ional Diseases 





Mar Labeling 
Registration of Title to Land 
Primar for Federal Office 


Marriage 1 eves 


Report of Nomi ating ( 


ymmiittee 


Election of Office 
Thusndap, August 25 
9:30 A. M. THIRD SESSION 
Consideration of Eighth Tentative Draft of a Uniform 
Incorporation Act 
2:00 P M FOURTH ESSION 


Consideration Eighth Tentative Draft of a Uniform 
Incorporation Act 
8:00 P. M. FIFTH 


Consideratiot 


Eighth Tentat Draft of a Uniform Incorporation 
Act 

Report of ( mercial Law Committee on amend- 
ments t Warehouse Receipts and Bills of 


Lading Act 
Report t mmer< 
Sky Law 


ial Law Committee on a Blue 


Friday, August 26 
9:30 A. M SIXTH SESSION 


Consideratiot First Tentative Draft of a Uniform 
Fiduciaries A 

2:00 P. M. SEVENTH SESSION 
Consideration of First Tentative Draft of a Uniform 
Fiduciaries Act 

8:00 P. M. EIGHTH SESSION 
Consideration of First Tentative Draft of an Act re 
lating to the Status and Protecti of Illegitimate 


Children 


Saturday, August 27 


9:30 A. M. NINTH SSION 
Consideration of Second Tentative Draft of a Uniform 
Declaratory Judgments Act. 

2:00 P. M. TENTH SSION 
Consideration of Second Tentative Draft of a Declara- 
tory Judgments Act 
(At 4:30 P. M. the Conference adjourns for local 


entertainme! 


Monday, August 29 


9:30 A. M. ELEVENTH SESSION 
Consideration of First Tentative Draft of a Uniform 
Mortgage Act 

2:00 P. M. TWELFTH SESSION 
Consideration of First Tentative Draft of a Uniform 


Aviation Act. 

8:00 P. M. THIRTEENTH SESSION 
Consideration of Report of the Comm 
Between States 


Tuesday, August 30 


ittee on Compacts 


Unfinished 


ASSOCIATION OF ATTORNEYS GENERAL 


All Sessions at Parlor F, Hotel Sinton 


Monday, August 29, 2 P. M. 
Call to Order and Opening Remarks—Byron S. Payne of 


South Dakota, \ resident, and acting President of the 
Association 

Addresses of Greeting Representative of 
Association, and John O. Price of Ohio 

Response to Greeting Samuel C. Wolfe of South Carolina. 

Address: “Lights and Shadows of the Attorney Generalship,” 
J. S. Utley of Arkansas 


Monday, August 29, 8 P. M. 


Address: “Impartial William Lemke 
of North Dakota 

Address: “The Attorney Gen 
ment,” Ulysses S. Lesh of Indiana 


Bar 


Cincinnati 


rcement of Law,” 


eral’s Office and Law Enforce 





LETTERS FROM BAR ASSOCIATION MEMBERS 


Tuesday, August 30, 10 A. M. 


Address: “Common Law Certiorari in Rate Litigation,” 
Frank Roberson of Mississippi. 
Address: “Inheritance Taxation,” 


tucky, 


Chas. I. Dawson of Ken- 


Tuesday, August 30, 2 P. M. 


Round Table Discussions: 

“Open Price Associations” 
Barrett of Missouri, and Clifford L. 
nesota. 

“The Federal Water Power Law” 
Ransford W. Shaw of Maine, 
kins of Kansas. 

(The above subjects were suggested by members for dis 

cussion. Invitation is given to suggest other subjects for dis- 
cussion at the meeting. Notify the acting President.) 


Discussion led by Jesse W 
Hilton of Min 


Discussion led by 
and Richard J. Hop- 


Business Session 


Reports and election of officers 


Entertainments 


ANNUAL DINNER 


The Annual Dinner of the Association will be 
given in the ball room, Hotel Gibson, on Friday, Sep- 
tember 2, at 7 p.m. William H. Taft, of Connecticut, 
will preside. 

A dinner will be given at the same hour in the 
Ball Room, Hotel Gibson, to the ladies who accompany 
members and guests of the Association. Tickets for 
the dinner to the ladies may be obtained at the Treas- 
urer’s office. 


EXCURSIONS 


Details of excursion on Thursday afternoon to be 
announced later. 

On Saturday, September 3, an all-day excursion 
to Dayton, Ohio, will be given by the Montgomery 
County Bar Association to members and guests of the 
American Bar Association and ladies accompanying 
them. ‘ 


Informal program will include: 


(a) Inspection of airplane activities centering here in 
“the birthplace of aviation,” with airplane rides for 
those desiring, and such test by flight and otherwise 
as will demonstrate the immediate need of state and 
national legislation regulating aeronautics. 


(b) Inspection of comprehensive flood prevention proj- 
ect, — reservoir dams, now nearing comple- 
tion in the Miami valley. 

(c) Complimentary luncheon and automobile ride for 
all guests. 

4 P. M. Informal meeting at N. C. R. School House. 
Addresses. General discussion on the subject of the 
Law of Aviation. 

5:30 P.M. Lawn party and supper at “Far Hills,” sub- 


urban home of John H. Patterson, president of the 
National Cash Register Company. 


7:30 P. M. 
Excursion tickets may be obtained at the Treas- 


urer’s office. 


Special train returning to Cincinnati. 





Meeting of Secretaries 


A meeting of the Secretaries of the various State 
Bar Associations will be held at the Hotel Sinton, 
Cincinnati, Ohio, at 12:30 p. m. on August 30, 1921, 
when an informal luncheon will be served. There- 
after the various subjects for discussion will be pre- 
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sented. The purpose of the meeting is to bring about 
a closer understanding and co-operation among th« 
Secretaries of the State Bar Associations. 


Consolidated Program" 
MONDAY. AUGUST 29 


Offices Secretary and Treasurer open for regis 

tration of members and delegates and sale of 

tickets to annual dinner—tea room, main floor, 

Hotel Sinton 

Meeting National Association of Attorneys Gen 

eral in Parlor F, mezzanine floor, Hotel Sinton 
TUESDAY, AUGUST 30 

Meeting of Conference of Bar Association Del 

egates in ball room, main floor, Hotel Sinton 

+: Meeting of Section of Public Utility Law, room 

7, ball room floor, Hotel Gibson. 

Meeting National Association of Attorneys Gen 

eral, parlor F, mezzanine floor, Hotel Sinton 

Meeting and‘ luncheon of Secretaries of State 

3ar Associations, Hotel Sinton 

Meeting of Conference of Bar Association Del 

egates, ball room, main floor, Hotel Sinton 

~ Meeting of Council of Section of Patent Trade 

Mark and Copyright Law, parlor H, mezzanine 

floor, Hotel Sinton 

Meeting of Judicial Section 

ball room floor, Hotel Gibson. 


10:00 a.m. 


‘00 p.m. 


10:00 a.m. 


12:30 p.m. 


00 p.m. 


2:30 p.m. rooms 5 and ¢ 


2 Meeting of Section of Legal Education, rooms 
} and 4, ball room floor, Hotel Gibson 
= Meeting of Section of Criminal Law, parlor H, 


mezzanine floor, Hotel Sinton 
Meeting of National Association of Attorneys 
General, parlor F, mezzanine floor, Hotel Sinton 
Meeting of Section of Public Utility Law, room 
7, ball room floor, Hotel Gibson 
Meeting of Conference of Bar Association Dele 
gates, ball room, main floor, Hotel Sinton 
> Meeting of Section of Public Utility Law, room 
7, ball room floor, Hotel Gibson 
Meeting of Executive Committee, parlor I, mes 
zanine floor, Hotel Sinton. 
> Meeting of Section of Criminal Law, parlor | 
mezzanine floor, Hotel Sinton 
WEDNESDAY, AUGUST 31 
9:00 a.m. First meeting of General Council in parlor | 
mezzanine floor, Hotel Sinton 
10:00 a.m. First session of American Bar Association, ball 
room, Hotel Sinton 
Annual business meeting of Ohio State Bar As 
sociation, ball room, main floor, Sinton 
Méeting of Coincil of Comparative Law sec 
tion, parlor G, mezzanine floor, Hotel Sinton 
Meeting of Section of Patent, Trade-Mark and 
Copyright Law, parlor H, mezzanine floor, Hotel 
Sinton. 
Meeting of Section of Legal Education, rooms 
3 and 4, ball room floor, Hote! Gibson 


3:00 p.m, 


8:00 p.m, 


8:30 p.m. 


1 ’ 


2:00 p.m. 


Second session Judicial Section, Convention Hall, 
Hotel Gibson 

Meeting of Comparative Law Section, parlor G 
mezzanine floor, Hotel Sinton 

4:00 p.m. Joint session of American Bar Association and 
Ohio State Bar Association, ball room, Hotel 
Sinton. 


2:30 p.m 


American Bar Association 


8:00 p.m. Second session 
THURSDAY, SEPTEMBER 1 
10:00 a.m. Third session of American Bar Association 
2:30 p.m. Excursion 
* $:00 p.m. Fourth session of American Bar Association 


FRIDAY, SEPTEMBER 2 
Fifth session of American Bar Association 
2:30 p.m. Sixth session of American Bar Association 
7:00 p.m. Annual dinner by American Bar Association, 
ball room, Hotel Gibson 
Dinner to ladies, ball room, Hotel Gibson 
SATURDAY, SEPTEMBER 3 


All day excursion to Dayton, Ohio 


10:00 a.m. 


*Commissioners on Uniform State Laws ! included 


HOTEL ACCOMMODATIONS IN CINCINNATI, OHIO 
(All hotels European plan, except as stated. Prices named 
are per day.) 





\Single room|Double room 


Name Location and bath and bath 





Hotel Gibson . 


. $4.25 up 
Hotel Sinton . | ath and Vine..... 


| 4th and agape $2.50 up 


3.50 up 5.50 up 
Havlin Hotel...) Vine & Opera Pl..| 3.00 up 5.00 up 
Hotel Metropole] 6th and Walnut...| 2.50 up 4.50 up 
Grand Hotel .|4th and Central...| 2.50 up 4.00 up 
Palace Hotel . | 6th and Vine..... 2.00 up 3.00 up 
Emery Hotel .| 421 Vine ........ | 2.50 4.50 
Hotel Alms ..| McMillan & Alms| 4.00 7.00 


(Amer. plan ) PUNGe cscctaeoen | 





_ Mr. Ben B. Nelson, Fourth National Bank Building, Cin- 
cinnati, Ohio, has charge of reservations for members and 
guests. In writing to Mr. Nelson please state: 

a. Preference of hotels; 

Time of arrival; 
Period for which rooms are desired; 
Whether single or double room desired; 
. How many persons will occupy each room. 


eans 


Members who wish to do so are at liberty to make direct 
arrangements with hotel preferred. 


Make your reservations early. Notify Mr. Nelson 


promptly of any cancellations. 





Samuel Worcester Dana 

Samuel Worcester Dana died at his home in New 
Castle, Penn., January 1, 1921, of pneumonia. M1 
Dana would have been ninety-three in March 1921 
He remained in active practice nearly up to the time 
of his death. He was the oldest attorney in Pennsy] 
vania in point of admission to the Bar, and had been 
a member of the American Bar Association since 1889. 
In the September issue of the JoURNAL a note was 
made of his long membership, which it was stated, ap 
parently entitled him to be called the “Dean of the 
\ssociation.” 

Mr. Dana was born in Amherst, Mass., March 14. 
1828, was admitted to the Bar in 1853 and to practice 
before the Supreme Court of Pennsylvania in 1855 
Mr. Dana was a man of broad general culture and 
maintained the classical traditions of the old school. 
He was a frequent writer and speaker on subjects of 
timely interest. Further details of his career will be 
found in the article in the JourNAL above referred 
to. He leaves an only son, Richard F. Dana, to 
survive him 


Judge William Story 

Judge William Story of Salt Lake City, one of 
the leading lawyers of the state, died on June 20, at 
seventy-eight years of age. Judge Story was born in 
Waukesha County, Wisconsin, in 1843, studied law 
at Michigan University, and in 1864 was admitted to 
the Wisconsin Bar. He saw service during the war 
and soon after its conclusion moved to Arkansas to 
practice law. He served on the Circuit Bench in that 
state, resigning the position to accept the appointment 
of Judge of the United States District Court for the 
Western District of Arkansas. Some years later he 
moved to Colorado, of which state he was Lieutenant 
Governor from 1891 to 1893. In September, 1909, he 
formed a partnership for the practice of law in Salt 
Lake City, and continued in active practice in both 
Colorado and Utah. 
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ACTIVITIES OF STATE BAR ASSOCIATIONS 





iations are’ re- 
organizations. 
statements of 
jular meetings and 


Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should , 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 











the action ken it also reports of other 
interesting a In brief, anything showing 
what the membership, committees and leaders in 
the State Bar ation are thinking and doing 
with resp te? f profe nal interest. 
ARKANSAS 
Plan to Organize County Associations 
At the 1 State on at Hot 
ings, | 2 mong other 
os ciis¢ ges t members ot 
bar isting county bar 
sociati s ne executive com 
tee of t ‘ ssociation authority to 
Sst 11 fe ssociations 
The ad itage ounty bar associations, 
Vas agre¢ cee] no the lawyers 
the count uc ‘ other and 
elevating ne promoting 
generosity the n It is 
ped that t g ( ) bar ass 
itions tv response from the 
redts in thi ; e county bar asso 
ations \ eC ngs, at which a 
erson prev! onated review the import 
nt decision ed States d State Su 
reme Courts rt of the program is a dis- 
ussion of tl 
The Pres ldress as delivered 
vere. 4 e Bluff, on “The Crime 
Wave.” Mr. J. M. Futre of Paragould, read a 
paper on “TI trati of the Executive 
Department,’ vernor Frank O. Lowden. 
f Iliinois, sp e Ameri Principle of 
;overnment 
The follov 9 s were elected for 1921-22 
F. Loughboroug ttle Rock, President; J. Vol 
Walker, Favette President; J.- Merrick 
Moore. Little é Roscoe R. Lynn, 
Little Rock, Secret 
IOWA 
Bar Association Shows Large Membership 
At the twent\ nth annt 1al meeting of the Iowa 
State Bar Assox \Vaterloo, Iowa. on June 23 
and 24, 330 lawyers re in attendance. One hundred 
and fifty new r ide it this meeting, 
making the total hiy \ssociation over 
1,220. This erhaps larger proportion 
of the total membe the | ’ ive practice 
r in the state than er similar state association 
Of this number ut 20 are behind in the pay 
t ment of dues 
t The Associa fused to adopt a resolution 
e asking for the e1 of a st requiring all 
e active practi n the state to be members 
it of the Bar Asso The Association went on 
e record as recor! 4 the followi1 y procedural 
t changes : 
h 1. Tha r must be 
specific 
9 Ss ( be required 








to be taken within three months from the date of judg 
ment or decree. 

That no appeals in civil actions could be taken 
to the Supreme Court where the amount involved is 


less than five hundred dollars without a certificate of the 
District Court 
4. That a final decree of distribution definitely estab- 


lishing the rights of all parties shall be entered in all 
probate proceedings. 
5.. That on appeal to the Supreme Court no printed 


abstract shall be required, but that the appellant shall file 
with the Clerk of the Supreme Court the transcript in 
the case and that each party shall state in the printed 
argument so much of the record-only as is essential and 
necessary to present the questions raised on appeal. 

6. That actions may be brought at any time 
proper notice, without reference to term time, and 
issues may be made up in vacation. 


upon 
that 
The Association refused to recommend the fol 
lowing propositions which were submitted: 

1. That trial courts be authorized by statute to per- 
mit a jury, after a cause has been submitted to it, to 
adjourn before reaching a verdict and separate, without 
being in charge of an officer, and reconvene for further 
deliberation ; 

2. That the State be.permitted to secure a change of 
venue in the trial of criminal cases upon the same con- 
ditions that such change is allowed to a defendant. 

That a probate court be created in each county 
with jurisdiction in all probate matters. _ i 

4. That the Code be amended by striking therefrom 
the provision that the attorney or attorneys for the State 
shall not during the trial of a criminal case refer to the 
fact that the defendant did not testify in his own behalf. 

Mention was made of the principal addresses at 
the meeting in the July issue of the JouRNAL. 

The twenty-eighth annual meeting is to be held 
at Sioux City, lowa, on June 22 and 23, 1922 


LOUISIANA 


President Spearing Addresses Appeal to 
Bench and Bar 

President J. Zach. Spearing of the State Bar 
\ssociation has addressed an appeal to the Bench 
and Bar of Louisiana in an effort to increase the 
membership. He urges every worthy member of 
the profession to join the Association and points 
out the added influence that will come to the pro 
fession from an organization which is properly sup- 
ported. 

He states that the recent meeting, held in 
Shreveport on June 3 and 4, was very successful 
from every point of view except that of attendance. 
He adds that “there was a lamentable absence of 
members of the Bar as well as of those honored 
by being chosen for the Bench. The one compen- 
sating effect of the small number present was to 
impress upon those who were there how essential 
it is to awaken interest in the Association and to 
increase its membership, and to make it a real fac- 
tor for good in the legal profession, and a benefit 
to the State.” 
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The principal address was by Hon. Arthur A. 
Ballantine, of the New York City Bar, on “Prac 
tical Aspects of Federal Income Taxation.” Mr 
Henry P. Dart, former President, read a paper on 
“History of Louisiana Law,” and Mr. Edward 
Rightor, of the New Orleans Bar, spoke on “The 
Inheritance Tax Law of Louisiana.” 

The following officers were elected: J. Zach 
Spearing, New Orleans, President; William W. 
Westerfield, New Orleans, Vice-President, First 
District; Fred G. Hudson, Jr., Monroe, Vice Presi- 
dent, Second District; Horace H. White, Alex 
andria, Vice-President, Third District; Ventress ] 
Smith, New Iberia, Vice-President, Fourth Dis 
trict; W. W. Young, New Orleans, Secretary 
Treasurer. 

The Executive Committee is composed of the 
above-named officers and Albin Provosty, New 
Roads; John C. Davey, New Orleans; Walter L. 
Gleason, New Orleans; Delvaille H. Theard, New 
Orleans; John Dymond, Jr., New Orleans. 

NORTH CAROLINA 
Twenty-Third Annual Meeting of 
Association 

The twenty-third annual meeting of the North 
Carolina Bar Association was held July 5, 6 and 7, at 
Selwyn Hotel, Charlotte, N. C., where addresses were 
delivered by the President, Mr. Thomas W. Davis, 
of Wilmington, on “The Bar, Its Benefits and Its 
Blessings;” by Mr. I. M. Bailey, of Jacksonville, on 
“The Bar Association’s Influence on Young Lawyers ;” 
and by Mr. Thomas C. Guthrie, of Charlotte, on “The 
Influence of Lawyers.” The annual address was 
delivered by Mr. Junius Parker, of the New York Bar, 
on “Increasing Governmental Activities.” 

The newly elected officers are: President, John A 
MacRae, Charlotte; Vice-Presidents, H. L. Stephens 
of Warsaw, E. E. Raper of Lexington, J. W. Pless of 
Marion; Henry M. London, of Raleigh, Secretary and 
Treasurer. 

The delegates to the American Bar Association 
are: H. F. Seawell, of Carthage; Chief Justice Walter 
Clark and W. E. Brock, of Wadesboro. The alter- 
nates are: T. T. Hicks, of Henderson; W. M. Hen- 
dren, of Winston-Salem; and Frank Thompson, of 
Jacksonville. 

The delegates to the conference of state and local 
bar associations are: W. P. Bynum, of Greensboro; 
Clement Manly, of Winston-Salem; Thomas W. 
Davis, of Wilmington; while the alternates are Thomas 
C. Guthrie, of Charlotte; G. S. Bradshaw, of Greens- 
boro; and E. S. Parker, of Graham. 

As members of the Executive Committee there 
were elected R. L. Smith, of Albermarle, and A. L 
Quickel, of Lincolnton, who with the President, the 
Secretary, E. W. Timberlake, of Wake Forest (1922), 
Frank Thompson, of Jacksonville (1922), Mark W 
Brown of Asheville (1923), and E. S. Parker of 
Graham (1923), compose the Executive Committee 


PENNSYLVANIA 


Criminal Law Administration, Public Utilities and 
Welfare Legislation Discussed 

The meeting of the Pennsylvania Bar Associa 

tion was held at Asbury Park, New Jersey, June 

28, 29 and 30. The annual address was delivered 

by Hon. J. A. Brown, ex-Chief Justice of the Supreme 








Court, who retired on the first Monday 
uary of this year because of the expiration of 
term of twenty-one years. Mr. Harley F. Carr 
the Camden, New Jersey, Bar read a paper on t 
subject of the “Regulation of Publ 
Prof. Edwin R. Keedy, of the University of Pen: 
sylvania, who served during the war as a Lieute 
ant Colonel in the Judge Advocate General’s D 
partment, read a paper on “The Administration 
the Criminal Law.” ‘The program also included 
paper by Mrs. J. Willis Martin of Philadelphia, 
“Welfare Legislation.” 

The reports of the committees constituted or 
of the most interesting and important features 
the session. The Ccmmittee on Uniform State 
Laws reported that the legislature of 1921 ha 
passed, and the Governor had approved 
prepared by the National Conference of Commis 
sioners on Uniform State Laws and recommend 
to the states for adoption. These were an act con 
cerning the proof of statutes of other jurisdictions 
an act concerning the taking of depositions in this 
state to be used in foreign jurisdictions, and ; 


- 


, three acts 


act concerning fraudulent conveyances The leg 
islature also passed the Conditional Sales Act, but 
it was vetoed by the governor on the ground that 


its adoption in Pennsylvania would “create uncer 
tainty and confusion.” This report gives an in 
teresting account of the character and work of the 


National Conference of Commissioners on Uniform 
State Laws 
The majority of the committee to consider the 


advisability of recommending the adoption of 
chattel mortgage act in Pennsylvania concluded 
that such legislation should be passed Nearly 
every other state in the union has such a law and 
the committee believed that conditions would jus 
tify its passage in Pennsylvania. 

The report of the committee on admissions 
went into the whole membership situation, recom- 
mended special attention to the social and recrea 
tional side of the annual meetings, declared in 
favor of making a special effort to have every 
county in the state well represented in the mem 
bership, and approved the effort to furnish individ 
ual service to members, as illustrated in the weekly 
“legislative information service,’ sent by the secre- 
tary gratuitously to every member of the Associa- 
tion during the recent session of the General As- 
sembly. 

SOUTH DAKOTA 

The program for the two-day meeting of the 
State Bar Association at Watertown, August 3 and 
4, included the President’s address by Claude L 
Jones, of Parker; the annual address by Robert 
W. Stewart, of Chicago; an address William 
M. Potts, of Mobridge on “Economic and Judicial 
Consideration of Hydro-Electric Apropo 


57 } 


Chapter 


7, Laws 1921;” an address. by John Howard 
Gates, of the Supreme Court of South Dakota, on 
dd 


“Small Claims Court Procedure;”’ an address by 
George Philip, of Rapid City, on “The Tendency of 
our Profession ;” and an address by | 
of Chamberlain, on “The Bench and the Bible 





The special committee on the adoption of a 
proposed amendment to the Constitution author 
izing the legislature to fix the salary of state officers 


was also scheduled to report. 
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TEXAS 
Many Members to Attend Cincinnati Meeting 
Our last a1 meeting was held in the City of 
Antonio for three full days, July 4,5 and 6. The 
ndance wa t rgest in the history of the As 
on lt terest i sted greater than it 
ever be ‘ 
nder an al ment of the Constitution of our 
the address of the Presi- 
t, Mr. Claude ird, of Houston, did not con- 
st of a disk ecent legislation and decisions. 
e subject of | ress was “Beginnings of Texas 
story’ and he | the history of the Government 
f Texas up to 1 of the admission of the State 
to the I ry 
In attendan n our meeting was Mr. Henry 
1. Bates, De Law Department of the Uni- 
versity of Michig ho delivered an able and much 
ppreciated add: n the subject of “The Consti- 
ion } 
Hon. John D e, of New Orleans, delivered 
ible address u lmiralty and Maritime Law.” 
We also had good fortune to secure the at- 
tendance of Ji ¢ o Flores ne of the Justices 
f the Supreme ( f the Republic of Mexico, who 
lelivered an a pon certain features of the 
lexica ( 
In addition t t e addresse there was one by 
Mr. Rhodes S f Dallas upon the “Dangerous 
lrend of Na 
Deep interes einge manifested on the part of 
the lawyer tr ie in the gr wth and usefulness of 
our Association at { progress of the American 
Bar Associat e Texas Bar will have a great 
many of its member n attendance in Cincinnati. 
\mong thet President, Hon 
orable Richard } \ rsicana, lexas; Ex-Presi- 
dent, Claude P ! 1ousto! Le@xXas; Robe rt W. 
Stayton, of Cory Christi; R. E. L. Saner, of Dallas; 
( F. Greenw f Dallas; Jesse Andrews, of 
Houston: Willia rgess of El Paso, and a num 
ber of others 
wn F. W IN. Sec 
WASHINGTON 


Favors State and American Bar Association 
Affiliation Plan 





The Washing State Bar Association is alive. 

At our annual cor tion at Olympia, July 21-23, 1921, 
sixteen per cent ir membership was present at 
some one of our meetings, and ten per cent of our 
embership he banquet table the night 
of July 22. Our me rs comprise sixty per cent of the 
practising lawyer he State One year ago, work- 
ing unde he old bership plan, we had probably 
150 members in g standing, and left the convention 
$193 in debt, but under the af lan we reported 
this year a balar the treasury $403, twelve 
hundred members in ¢ 1 standing, delinquent report 


for 1918 publishe listributed, delinquent report 


for 1919 ready to go to press, report for 1920 pub- 
lished, and prom! the members that within thirty 
days the 1921 report uld be printed 
The f 11, wing 1 m1 endati ne of the secretary 
were unani! S 
That : St I \ at request 
the American | , i pet 1+ its forthcoming session 


toward 








the adoption of a plan by which members of the state 

bar associations may become members of the American 

Bar Association when such state associations are so or 
ganized that membership therein can be obtained only 
through membership in various local or county societies of 
uch state. That the Washington State Bar Association 
instruct its delegates to the 1921 convention of the Amer- 
ican Bar Association to urge adoption of such plan by 
the American Bar Association. 

It is hoped that there will be such interest taken 
in the affiliation plan as to make its early adoption 
certain. We have found it good. We wish to extend 
it nationally. 

The following-named persons were elected: Presi- 
dent, C. R. Hovey, Ellensburg ; Secretary-Treas., W. J. 
Millard, Olympia; Delegates to the American Bar As 
sociation, O. B. Rupp, Seattle; W. J. Millard, Olym- 
pia; Reeves Aylmore, Jr., Seattle. 

The President of the Tacoma Bar Association in- 
vited the State Association to convene in Tacoma in 
1922, which invitation was unanimously accepted. 

Tell it in the streets of Gath, yes, shout it in the 
streets of any city of the Union, that Washington 
State Bar Association is very much alive. We have 
the climate, we have the scenery, we have the con- 
vention hall, we have the hotels, we have every thing 
that makes a convention State, so why would it not 
be a good thing for the East, the North, the South 
and the West to meet in the West in 1922? It is time 
that the American Bar Association gave us an op- 
portunity to entertain them. We can offer everything 
that will make a successful convention, not forgetting 
the banquet 
W. J. Miciarp, Sec. 


WISCONSIN 
Delegates Appointed to Cincinnati Meeting 


The period just succeeding the Annual Meeting 
is naturally a quiet one and there have not been many 
activities of sufficient importance to report. The 
president has appointed a committee consisting of Mr. 
George E. Morton of Milwaukee, Chairman, Hon. 
Henry C. Lockney, Waukesha, and P. J. Myers, Ra- 
cine, to consider and report at the next annual meet- 
ing upon the annual address of ex-President Thomp- 
son, which address dealt with the subject of bar or- 
ganization. 

The members of the standing committees, whose 
terms expired this year, have all been reappointed, 
with the exception of Mr. John C. Thompson of Osh- 
kosh, on the Publication Committee. Hon. T. S. 
Nolan was appointed to succeed Mr. Thompson on 
this committee; Mr. Thompson having been elected 
at the annual meeting to take the chairmanship of the 
Judicial Committee in place of Hon. R. D. Marshall, 
resigned. 

The following have been »ppointed as delegates 
and alternates to represent the Association at the 
annual meeting of the American Bar Association, 
\ug. 31 to Sept. 2, inclusive: Delegates—John C. 
Thompson, Oshkosh; Wm. A. Hayes, Milwaukee ; 
F. R. Bentley, Baraboo. Alternates—John B. San- 
born, Madison; S. G. Gordon, La Crosse. 

It is expected that a meeting of the Executive 
Committe of the Association will be called soon at 
which will be taken up, among other things, the ques- 
tion of publishing the proceedings of the last three 
years, which will probably all be included in one vol- 
ume. 















































































The Real Wealth of America 
New Hamburg, N. Y., July 24 lo the Editor 


In the Journat for July, 1921 (page 361), is the 


following statement of Professor James H. Tufts 
The general operation of t economic system was 
to place sixty per cent of the wealth of the country in 


the hands of two per cent of the population 


This statement is one of the lacies which we 
frequently find in the writings of professors and 
which have done a great deal to create, and even 
more to stimulate popular discontent. The source 
of this fallacy is the attaching of undue importance 
to assessed valuation for purposes of taxation. Per 
sons familiar with the practical conduct of the 
officers having the power of assessment know that 
the tendency is in most cities to assess property at 
its fuil value and in the country to undervalue the 
same. When, for example, the state tax in the 
State of New York was mainly collected by an as 
sessment on real estate values it became necessary 
to create a board of equalization in order to require 
the rural counties t ; 
the state tax. 

When, however, the United States Income Tax 
Law was enacted and ederal officials in every 
State were charged with th of administering 
the law uniformly, we did get reliable statistics 
Even these discriminate in fa the farmer. He 
sarns his living on his own place, he is not charge 
able as income with its rental vaiue, nor is he 
charged as income with th ilue of the fruits of 
his labor, which he consumes. But the income tax 
returns do show conclusively that sixty per cent of 
the wealth of the United States is not held by two 
per cent of the population, and that, in point of fact 
the majority of the people own the majority of the 
property. 

Another source of error in the computations 
on which the professor’s figures are based arises 
from the failure to account for the myriad small 
estates. These do not get into the Probate Courts, 
they are settled by the family without any need of 
legal proceedings. Their aggregate is great. The 
failure to take them into account is similar to the 
jiogic of a man who would declare that Woolworth 
could not have made any money from selling 
articles for five or ten cents He did, however, 
amass a fortune out of the minute profits on each 
of a multitude of articles. In like manner the aggre 
gate of these small estates is great although the 
figures of them never get into the Probate Court 

The income tax returns for the fiscal year 1917 
show the following in regard to persons having a 


pay a more equitable share of 


— 


taxable income (over and above the exemption f 
not over five thousand dollars 
Income N of person {qgaregate Incon 
$1,000 to $2,000 1.640.758 $2,461.137,000 
2.000 to 3,000 838,707 2,064,977,328 
3,000 to 5,000 560 763 2. 115,864,601 


Total number f persons 
having taxable incomes unde 
$5,000 .. 040 2298 

Total of taxable incomes 
under $5,000 

To this total must be added the portions of the 

income exempted from income tax. Averaging the 
proportion of persons who are not heads of families 


$6,641.978.929 
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and are only entitled to an exet 
find that in the classes just stated 
amounted to $5,646,138,000. With tl 


total incomes of persons reporte: 


| 
income of less tha 


n $5.000 over a 
emption just stated, amounted in 1917 


116,929—over twelve billion dollars 


The same returns show that there wet 


$41,562 persons in the United State 
incomes of $5,000 and upwards 
to $7,010,224,278 
Making a similar average for the p1 
who were not heads of families 


find that their income, exempted for 1 


fore mentioned, was approximate! $s 
The total is $7,830,268,278 If tl 


equally divided among the 20,880,86( 
in the United States in 1917, it 


only $7.19 a week—about a dolla 
average family of five, and about 
day for each person 

The aggregate incomes of th 
sons amounts to $12,288,116,929. her 
number of persons having a t 
between five hundred thousand an 


ars was only three hundred and fift 
income of $214 

sons having incomes of a millio 
was only a hundred ar 
aggregate income of $306,835,914 


returns it appears that in 19] 


taxable incomes ym perso ( 
was $7,607,107,930 The income 

1 little more than half as mucl 
S4 4¢ yy S 01.354 lt we were t add 
income from personal services the a1 
paid which were not taxed, whicl 


much as six billion doliars (twice t 
we should see at once that the wealt! 
try is in its earning capacity an 
ments 

The fundamental objection 
these of Professor Tufts is that 
an incomplete study of the actua 
America. This is a common fault of s 
ers, as it was of the students of 
before Lord Bacon’s time. He sh 
clusions could not be safel 
theories and that the on 
thorough investis 


tacts It is just as necessary to apply t 


philosophy was 
the study of social science. Many 
served the great power of business 
jumped at the conclusion, as Profess 
that they were all-powerful. Actu 
for sixty years of social conditions 
convinced me that these generalizat 
upon insufficient induction. 
The America I know is an 
opportunity to improve is offered 
Men have different powers and are fitt. 
ent occupations. The American the 
in his own fitting place deserves resp¢ 
to equal consideration in the matte 


A ’ 


rights and to protection in the enjov1 en 


fruits of his industry, whether those 


or less. If they be more he should use then 





the 

the 
re 

the 




















tne ¢ ty, but he s not to be con- 

| exe ve ability have 

P e we Chis is un- 
btedly oT er; like all other powers it 
be al buse should be restrained 
has been in this country 

ugh not al Sut many of our captains of 
dustry have their wealth in a way that has 


hts to the people 


this count: many cases to the people of 

¢ col I 
Chere orapl lescription of the 
merican lit than is to be found in two 
ks t é Ame night read 
Che Pre M \ Anti and “The 
le rs I R y.” ‘The first was a 
ess é \rt Both came 
t this « e1 1 t doors of op 
portunity open to them; they have risen to posi- 
tions of useful nd honor. No American born 


is ever eulog ir American freedom and the 
ll men more warmly 
become genu 
two aliens 
what Amer 


pessi 


ne America! experience of these 


really l encourage \merican 
ts ta think 1 their nat land 


\\ HEELER 


field of 
aults of 
social reforn ll simply point out that 

the same 


bout 
quoted from 


W itl t t £ the tascinating 
I 


irticie | l ted ealth or property ; 
W heels . n, SO tar as it is based on the 
tt f or else to 

Perhaps 
uislead, for it 
ing money or 


iodic 


relates to income, 


& capacity 


my verb “t s liable to n 


income, 
m as measured 
terminology 

of t thus far 
m ide ia ell f | } TF) r* tite People of the 
nited he “sixty” and 
King of accumuiated wealth. 
I stimates were 
They were not 
ould. 
hey were in- 
, but one who 
chusetts small 
petition 

for appointment — str ; for probate 
head of a family 
ill be inclined t t confidence in the judgment 
it the figures 
‘include all the tates of persons who die 
Wisconsin 
ssachusetts 
; Wheeler’s 
amazing statement t the “Statistics of Income” 
» the people 


wn the ma rit property.” In the 


mi ( I Tu y or the Su eC 


of course, 


town and |} 1 the Imost invariable 


tor ri? 


possess- 


analysis 
vould at most 
I tax returns 
fhe three mil n¢ n income under $5,000 
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than the four hundred forty-one thousand having 
an income greater than $5,000. (Even so he omits 
any account of the great amount of non-taxable 
income derived from government and municipal 
bonds, etc., which are owned largely by the second 
group.) He overlooks the fact that the great ma- 
jority of the heads of families (something like four- 
hiths on the basis of the number of householders 
cited by Mr. Wheeler) file no returns. How then, 
can Mr. Wheeler's figures prove anything about 
their income, to say nothing of their property? And 
on the face of it, apart from statistics, the state- 
ment that a majority of the people own the ma 
jority of the property is absurd—unless it means, 
as, of course, Mr. Wheeler does not mean, that a 
majority could be so hand-picked by inciuding a 
very great number of the wealthiest citizens as to 
include a majority of the property in its ownership. 
For it certainty cannot mean that the poorer fifty- 
one millions of the population own more than the 
richer forty-nine. And if we talk about property, 
as distinguished from income, the figures on page 
14 of the Statistics, which show the income derived 
from property by income classes, indicate that the 
income from property (as distinguished from in- 
come from other sources) of the lower income 
classes, which include the majority of income tax 
payers, is a very small fraction of the total income 
from property. 

As to the distribution of income as dis 
tinguished from property, | said nothing. Income 
is far less unequally distributed than accumulated 
wealth, and for many purposes is doubtless a fairer 
basis for judging social conditions. King estimated, 
on the basis of statistics for 1910, that the poorer 
half of the population received approximately one- 
fourth of the income, although it owned only about 
two per cent of the property. Changes brought 
about through the war have raised money wages 
and to a considerable degree real wages of many 
of the poorer half, but the fact that a majority of 
the families of the country still file no income return 
makes other sources than the Statistics of Income 
essential if -re*are to consider the incomes of the 
whole population. 

My main thought in the paragraph cited by Mr. 
Wheeler was, of course, the motives in the public 
mind which led to the adoption of the income tax 
amendment, and other legislation which was felt to 
be necessary to control business. As indicating 
the conviction among thoughtful men that the bur- 
den of taxation was at that time unjustly borne, | 
should like to refer to two articles by a member of 
Mr. Wheeler’s own profession, Mr. Wayne Mac- 
Veagh, in the North American Review for June, 
1906, and February, 1911. Mr. MacVeagh urged a 
change “before it is too late.” Mr. MacVeagh was, 
to be sure, something of a “reformer,” but in view 
of the activities for which Mr. Wheeler is widely 
and honorably known outside his profession I won- 
der if he has not at times come dangerously near 
being classed as a reformer himself. 

The concluding paragraphs touch questions which 
cannot be properly treated within the limits of a 
reply. Disregarding personal experiences as un- 
convincing except to the person himself, the main 
point is that the public was convinced that certain 
legislation was needed and that this legislation pre- 
sented important judicial issues. The public may 
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have been in error, but the final decision by the 
court of last appeal is still to be rendered. 


JAMes H. Turts. 


Conflict of Authority on Deductibility of State 
Inheritance Tax 


Boston, Mass., July 25.—To the Editor In 
the recent opinion of the Supreme Court of the 
United States in the case of New York Trust Co 
et al v. Eisner, decided May 16, 1921, the constitu 
tionality of the federal estate tax of 1916 was sus 
tained. The court then continued 


There remains only the construct of the act. The 
argument against its constitutionality is based upon a pre 
mise that is unfavorable to the contention of the plaintiffs 
in error on this point. For if the tax attaches to the estate 
before distribution, if it is a tax on the right to transmit 
or on the transmission at its beginning iously it attaches 
to the whole estate except so far as the statute sets a 
limit. “Charges against the estate,” as pointed out by the 
court below, are only charges that affect the estate as a 





whole and, therefore, do not include taxes on the right of 
individual beneticiaries. 7his reasoning excludes not onl 
the New York succession tax, but those paid to other 
states, which can stand no better than that paid in New 
York. What amount New York w» as the basis of 
taxation and questions of priorit veen the United 
States and the state are not open in this cas: 
In the case of Northern Trust Co. v. Lederet 


(262 Fed. 252), the Circuit Court of Appeals for the 


Third Circuit held that the Pennsylvania inheritance 


tax was an estate tax in substance and, therefore, 
deductible in figuring the federal estate tax. The 
Supreme Court of the United States refused to issue 
a writ of certiorari In the case of Prentiss v. 
Eisner, Judge A, N 


Hand in the district court held 
that the New York transfer tax was in substance 
an estate tax (although the opinions of the New 
York Court of Appeals were somewhat confusing) 
and, since it was an estate tax and “not a tax on 
the right of individual beneficiaries,” it could not 
be deducted by the beneficiary on his or her indi 
vidual income tax return. In the Circuit Court of 
Appeals, Judge Hand’s opinion was affirmed (267 
Fed. 19), the court holding that until the New York 
Court of Appeals decided clearly “that it was an 
inheritance tax on the right of a beneficiary, and not 
an estate tax which is a general charge against the 
estate as a whole the federal courts must considet 
it an estate tax. The Supreme Court of the United 
States at Washington refused to issue a writ of 
certiorari in that c: 

In view of these decisions, the question natur- 
ally arises whether the passage quoted from the 
Supreme Court of the United States raises any 
doubt as to their effect as law The court ex 
pressly says that no question as to “what amount 
New York may take as the basis of taxation and 
questions of priority between the United States 


and the state” are open in the case before them 


he | 


They further say that “charges against the estate 
deductible in figuring the federal estate tax 
are only charges that affect the estate as a whole and 
therefore, do not include taxes on the right of individual 
beneficiaries ; This reasoning excludes not only the 


New York succession tax, but those paid to other states. 
which can stand no better than that paid in New York 
It is this last sentence and its bearing on such 


cases as Prentiss v. Eisner and Northern Trust Co 


v. Lederer that is not clear Che sentence does not 
seem to be consistent either with the 
Judge Hand or with the Circuit Court « 


opinion of 
f Appeals 
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in the Prentiss case. On the other han 


sideration of the matter is so brief 


reference to the reasoning in those oj 
is not clear whether the court inten 
rule them as to the nature of the N« 
ler tax or not 

An examination of the brief fi 
in error shows that the case of Pret 
both in the 


listrict court and in the 


© | il ( 
appeals and the case of Northern it 


lLederer in the circuit court of apps 


I 
discussed and some passages from the 
the printed argument on pages 194 
the brief lhe brief, however, was a 


pages and whether or not these cases ws 


in oral argument and called specially t 


tion of the court does not appear 
both in the 


In the Prentiss case 


before Judge A. N. 


in the district court before Judge T! 
the circuit court of appeals, the cass 


Perkins was relied on by each court 
the controlling authority In the P 


(2600 Fed. 589), Judge Hand stated 
of the government against allowing tl 
of the New York inheritance tax ¢ 
income tax return of the beneficiar 
is in accordance with the decision 
where the court said, “The legacy 
erty of the legatee only after it has suff 
to the amount of the tax and it is only uy 
that the legislatur 
This decisiot1 
questioned, cannot 
tax is based upon a right of succession al 
the legatec 


He stated that 


The 


e assents to a bequest 
which so far as I kn 
be reconciled with any 


of the act (of congress 





ler taxes a necessary d 





ently i 
are charges against the person receiving the 
against either the property or the right accru 





He refers to the confusion arising tf! 
York opinions and then again refers 1 
kins saying, 

This case has been rec ived witl i 
York decisions both under the old and 
acts. 

In the circuit court of appeals 
tended opinion by 
Judges Hough and Manton, the c 
follows: 

We admit that the New York cas« 
taxable transfers are confused and not alwa 
consistent. But until the New York ¢ 

authoritatively states that the law of } 
what the Supreme Court of the United Sta 
in the Per | 


ludge Rogers, con 





case, this court has 
hold that the New York transfer tax 
a tax on a legatee’s right of succession w 
in her income tax return 
lhe important question arises 
whether the Supreme Court of the Unit 
the paragraph already quoted intend: 
much of the reasoning in the Perkins « 
mentioning that case or 
of reverruling it 
In the 


mented on 





suggesting 


Prentiss case the federal 
the confusion as to the 

New York tax arising from the opini 

York Court of Appeals \ re-reading 
ions in U.S. v. Perkins above recited ar 
Betman (190 U. S., 249), 
in the recent decision in New Yorl 


Hand and in the « 
Ol appeals and also in the Northern ry 


cK 


and the last 
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hic ct this discussion, leads 

he ¢ e Ne York Court of 

oes not stand alone in its conflicting utter- 

this t he court was certainly 

ed of the ' sion by the dissenting 

of Mr White ater chief justice) 

S hich Chief Justice Fuller 

M Justi 1 concurred. Incidentally, 

Justice W s the lgze who wrote the 

1 in Ki t Moore, which is the basis 

uch of the hat opinion was rendered, 

opears from Ki ton v. Moore to have believed 
e case of ( ‘5 is ft Ie d 

The pract riting brief opinions which is 

vorted | ed and gorous expres 

ns ot represt embers of the bar through 

e Americ: ciath is a practice which 

serves en C t. but there has never been 


nent on the part of the bar 


ly eprest 
favor the pr ot abbreviating to the point 
delivering « s without reasoning upon 


questions, as to which the 


r of the co Stantly c lled upon to ad- 
se. It is prol fe to say that many members 
the bar tl ¢ e country were not merely 
urprised, but rtled, at the fact that no 
easoned opit endered by the majority of 
e court in the p1 tion case and they wondered 
w far the 1 the court was likely to de- 
elop in this d accordance with the well- 


roestiotr rd Mansfield to the colonial 


idge that he sl 1 state his decisions, but not to 
vlve his Treas 
It is sub the ba vhich is expected 
advise in regard to these complicated tax dec 
sions and the oft s, who are expected to apply 


the decisions of tl rts and the 
statutes, tl 


titled to a clearer st 


rr | 
ud 


provisions of the 
ges generally are en 


and il 
nt from the Supreme Court 


f the United St upon so important a matter 

practical administration, than is presented by the 
closing paragraph of the opinion quoted from New 
York Trust (¢ et Eisner when it is compared 
with U. S. v. Perkiu nd Snyder v. Betman and 
the cases deral courts decided on the 
strength of U.S rkins. Is not the dissenting 
opinion of Mr. | White in Snyder v. Betman 

sounder opinio1 iew of the varying state 
ments in opinior natural enough that adminis- 
trative officials sl claim that the New York 
tax was a tax on t right of transmission of the 
testator for some purposes and a tax on the right 
of the beneficiary to receive for some other pur 
poses, and perhaps not a tax at all, but merely a 
separation ol I 1 ©” trom the estate tor some 
other purposes as claimed by government 
in connection with 1 quest f allowing the 
deduction ‘of at tate tax from the income in the 
income tax retu! n estate before the decision 
in the Woodv 

F, W. GRINNELI 
Boston M 25 1 )?] 
“The Language of the Law” 

Edinburgh, Ju lo the Editor I have read 
with great interest rticle in the June number on 
“The Language of the Law,” by Mr. Lavery, in which 
towards the end he quotes a passage from Quintillian, 


in which that aut ses therefore de- 
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spise as inconsiderable the elements of grammar ;” and 
Mr. Lavery proceeds “is not this as true now? and yet 
lfow many lawyers ever concern themselves with these 
“little things?” How many lawyers ever stop to parse 
a sentence?” 

With this preface perhaps I may be allowed to 
draw attention to the immediately preceding passage 
of Mr. Lavery’s article, where he writes, “the words 
are quoted from Quintillian, the greatest of Latin 
rhetoricians, he whom the Romans called the supreme 
controller of the restless youth.” In that passage the 
word “he” incites two entirely separate questions 
whether the word is not (1) ungrammatical, and (2) 
unnecessary. Yours faithfully, Joun Burns, W. S. 

4 Wemyss Place. 
Reply 

Chicago, Aug. 3.—To the Editor: Referring to 
the letter you enclose from John Burns, W. S., of 
Edinburgh, Scotland, the questions which he raises 
seem to be open ones. It is quite true that under the 
general rule a pronoun agrees in case with its anteced- 
ent. But the unpleasant combination of sounds re- 
sulting if the words “him whom” are used, makes the 
ear instinctively prefer the nominative form “he.” 
Certainly the use of this pronoun is a common one. 
It is equally certain that the nominative case has con- 
siderable authority, as is shown by the following 
quotations : 

This Lord Jesus Christ . . . we own and believe in; 

he whom the high priests raged against. 
(George Fox.) 

Yet I supposed it necessary to send you Epaphroditus, 
my brother, and companion in labor he that minis- 
tered to my wants 

(Philippians, II, 25.) 

The word came, not to Esau, the hunter, that stayed 
not at home; but to Jacob, the plain-man, he that dwelt 
in tents. (William Penn.) 

Now, therefore, come thou, let us make a covenant, 

I and thou. (Genesis, XX XI, 44.) 

Finally, in regard to such questions may one not 
adopt the rule laid down by Professor Quiller-Couch 
in his essay on “Style” ?— 

“Literature is personal and men various—and 
even the Oxford English Dictionary is no Canonical 
book.” Yours very sincerely, Urspan A. Lavery. 


A Decided Help 


Ashland, Wis., July 29.—To the Editor: I have 
just read my July Journal, and I cannot refrain from 
congratulating you. 

I cannot say that each number is better than its 
predecessor, because I have enjoyed them all. 

The numbers of the Journal have been not only 
a source of information, but an inspiration and a de- 
cided help. They are as refreshing to me after busy 
days in the office as a drink of cold spring water to 
the dusty traveler. A. T. Pray. 


Origin of Bar Associations 


Des Moines, Iowa, July 26.—To the Editor: I 
have been particularly interested in two articles which 
appeared in your Journal recently. The first, the 
“Origin and Uses of Bar Associations” by Hon. Mar- 
velle C. Webber of Vermont, and the other, “A Re- 
sponse” by Charlies E. Searls of Putnam, Conn. 

Mr. Webber gives some interesting facts concern- 
ing the origin of bar associations and some data as 
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to the comparatively recent associations organized in 
this country. 

The controversy between these gentlemen is ovér 
priority of organization. While we are making his- 
tory, 1 think we should get together all the available 
data from whatsoever sources possible, and where 
wrong impressions or misunderstandings are pre 
sented, they should be corrected. By this means, we 
will assemble valuable data, and your splendid Journal 
can give no better service than to invite other criti 
cisms and corrections 

My contention is as to priority of date of organ 
ization of state associations. Mr. Webber gives the 
date of the organization of the Bar Association of 
the City of New York as 1870, which is correct, and 
he also gives the inference that the New York State 
Association was the first State Association but gives 
no date, which in fact was 1876. Mr. Searls is in- 
clined to the belief that Connecticut has priority in 
date, which is true, as the Connecticut Bar Associa- 
tion was organized in 1875. 

However, while we of the Mid-West do not care 
to attach to ourselves any vain glory, yet we cannot 
refrain from stating that Iowa’s first State Bar Asso- 
ciation was organized in the city of Des Moines, on 
May 27, 1874, and had a continuous existence and 
annual meetings until 1881. Judge T. M. Cooley gave 
a masterly address in 1875 upon the “Sources of In- 
spiration in Legal Pursuits.” Subsequent meetings 


were favored with annual addresses by Judge J. M. 


Love, Judge John F. Dillon, Justice Samuel I. Miller, 
Judge George W. McCrary, Judge J. M. Woolworth 
and others. The second, third and fifth annual off- 
cially printed proceedings are in existence. A reprint 
of all the published and unpublished proceedings and 
addresses was made in 1912. 

I believe the facts herein given will be of interest 
to many who are giving the matter consideration and 
hope this statement may appear in the next issue of 
the JOURNAL. \. J. SMALL, State Law Librarian. 


Wisconsin Third State Bar Assocjation 


Madison, Wis., July 19 To the Editor: I note 
that Mr. Webber, President of the Vermont Bar Asso 
ciation, in his article on “Origin and Uses of Bar As 
sociations,” in the June, 1921, number of the Journal, 
at page 299, makes the following statement: 

The second state to form a state bar association was 


Illinois, organized in 1877. Vermont was the 3rd state 


Our state bar association was organized in November, 
1878. 

I beg to make a correction. Mr. Weber in his 
search evidentally overlooked the fact that the Wis 
consin State Bar Association was organized and its 
first meeting was held at Madison, January 9, 1878 
This would make Wisconsin the third state bar asso- 
ciation to be organized, Vermont the fourth and Ohio 
the fifth, and so on down the line 

Gitson G,. GLasieR, Sec. Wis. State Bar Ass’n 


Address is a Gem 
Winston-Salem, N. ( \ug. 1 lo the Editor: 
Permit me to congratulate you upon the publication of 
the address of the late Chief Justice White in the July 
issue. This isa gem. The JOURNAL is a great publi 
cation and I look forward to receiving every issue. 
C. KELLY. 
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